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In the District Court for the Territory of Alaska, 
Third Division 
No. A7481 


RICHARDSON VISTA CORPORATION, a 
Washington Corporation, and PANORAMIC 
VIEW CORPORATION, a Washington Cor- 
poration, 

Plaintiffs, 
vs. 


CITY OF ANCHORAGE, a Municipal Corpora- 
tion, Defendant. 
COMPLAINT 


Plaintiffs Richardson Vista Corporation and 
Panoramic View Corporation allege: 


IE 

That at all times herein mentioned plaintiffs were 
and now are corporations duly organized and exist- 
ing under the laws of the State of Washington; that 
they have paid their annual Alaska corporation 
license fee or tax last due and have filed their an- 
nual reports for the last fiscal year and have fully 
complied with the laws of the Territory of Alaska 
relating to corporations of their classification. 


IT. 

That the defendant, City of Anchorage, is a mu- 
nicipal corporation organized and existing pursuant 
to and by virtue of the laws of the Territory of 
Alaska. 
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UU 

That plaintiff Richardson Vista Corporation is 
the owner of a housing project located on Govern- 
ment Hill, Anchorage, Alaska, comprising nineteen 
(19) separate buildings, each of which consists of 
twenty-two (22) units; that plaintiff Panoramic 
View Corporation is the owner of a housing project 
adjacent to plaintiff Richardson Vista Corpora- 
tion’s housing project, located on Government Hill, 
Anchorage, Alaska, comprising fourteen (14) sep- 
arate buildings, eight (8) of which consist of twen- 
ty-two (22) units, four (4) of which have sixteen 
(16) units, and two (2) of which consist of twelve 
(12) units. That plaintiff Richardson Vista Corpo- 
ration’s buildings are located on approximately 
twenty-three (23) acres of land leased by plaintiff 
Richardson Vista Corporation from the United 
States Army; that plaintiff Panoramic View Cor- 
poration’s project is located on approximately sev- 
enteen (17) acres of land leased by said plaintiff 
from the United States Government Department of 
the Interior; that both of said tracts are unsubdi- 
vided and located within the City of Anchorage; 
that the streets and ways within both of said proj- 
ects are the property of plaintiffs and have not been 
dedicated to the use of the public generally. 


ey. 

That plaintiff Richardson Vista Corporation’s 
real property interests and plaintiff Panoramic 
View Corporation’s real property interests, for tax 
purposes, are treated by the City of Anchorage as 


= 
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two (2) units, one belonging to the first named 
plaintiff and the second belonging to the second 
named plaintiff. 
vy) 

_ That both of plaintiffs’ projects are commercial 
establishments and are managed by a single business 
entity, namely, Anchorage Rental Service, a part- 
nership, and uniformly used for apartment dwell- 
ings under uniform leases with common mainte- 
nance and supervision. 


Vik 

That all of both the plaintiffs’ buildings were 
completed and occupied during the summer of 1951; 
that plaintiffs’ buildings were erected pursuant to 
regulations of the Federal Housing Administration 
and plaintiffs’ loans, made in connection with the 
construction thereof, were insured by said agency; 
that plaintiffs’ buildings are widely separated in 
order to provide light, air and lawns around the 
apartment units, and to avoid a mechanical uniform 
outlook; that plaintiffs, in financing their projects, 
each entered into a single mortgage as to their 
separate interests covering the entire plat and real 
estate upon which all of each plaintiffs’ buildings 
are located. 

VIL. 

That plaintiffs are each furnished electricity by 
defendant and were billed as follows for the months 
of August, September, October, November and De- 
cember, 1951, by defendant for electricity consumed 
by plaintiffs in connection with their buildings for 
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hall and garage lighting, exterior lighting, laundry 
and drying room lighting, current supplied to dry- 
ers, washing machines, pumps and steam conversion 
equipment, (But not for plaintiffs’ tenants’ electric 
consumption, which is the responsibility of the ten- 
ants, and for which they are individually billed and 
metered.) : 


(a) Richardson Vista—(Buildings No. 1 through No. 19): 


Correct Billing 
Amount as per Plaintiffs’ 
1951 Consumption Billed Theory Diff. 


August (9 bldgs.) -......... 10,052 $ 546.82 $ 487.08 $ 109.74 
September (19 bldgs.) ..51,486 2,692.83 2,094.44 598.39 
October (19 bldgs.) ........ 40,478 2,277.57 1,654.12 623.45 
November (19 bldgs.) ....47,560 2,502.93 1,937.40 565.53 
December (19 bldgs.) ....42,836 2,382.30 1,748.44 633.86 


TotalQventhergey.<ccconn $2,530.97 


(b) Panoramie View—(Buildings No. 20 through 33) : 


Correct Billing 
Amount as per Plaintiffs’ 
1951 Consumption Billed .- Theory Diff. 
August (no bldgs.) .......- — — = 
September (4 bldgs.) .... 7,614 $ 429.87 $ 339.56 $ 90.31 
October (11 bldgs.) ........ 18,724 1,083.05 783.96 29009 
November (14 bldgs.) ....33,524 1,832.38 1,375.96 456.42 


December (14 bldgs.) ....30,488 1,697.47 1,184.52 562.95 


Vatal Overclanee 22: 2:22... ee $1,408.77 


Grande Potal......2..22....4002.. $3,939.74 


Vai: 

That in accordance with the electrical code of 
defendant City of Anchorage, plaintiffs were re- 
quired to wire each building so that each of the 
tenants therein would be separately metered and so 
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that a meter in each building would be installed 
to measure the consumption described in the pre- 
eeding paragraph of this complaint, or Paragraph 
VII; that meters as aforedescribed were installed 
and are presently installed as afore described in 
all the plaintiffs’ buildings. 


IX. 

That the rates of defendant City of Anchorage 
presently in force and governing electric consump- 
tion of customers of the City of Anchorage are 
set forth in their entirety in the attached Exhibit 
‘SA,’’ which is hereby incorporated in this com- 
plaint as if set out in full herein and made a part 
hereof. 

x! 

That each of plaintiffs were separately billed 
monthly through their agent, Anchorage Rental 
Service, for each of the thirty-three (33) build- 
ings contained in both projects, as completed and 
occupied and as shown in Paragraph VII, supra; 
that Schedule ‘‘C”’ or the commercial rate was ap- 
plied to each of plaintiff Richardson Vista Corpora- 
tion’s buildings and to each of plaintiff Panoramic 
View Corporation’s buildings by defendant City of 
Anchorage, considering each building as a separate 
customer for the months of August, September, Oc- 
tober, November and December, 1951; that each of 
plaintiffs are a single customer of the City of An- 
ehorage and entitled to the application of Schedule 
““C”’ to their total consumption for the purposes 
described in Paragraph VIT supra, instead of treat- 
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ing each of plaintiffs’ buildings as a separate cus- 
tomer. 
OE 

That the total monthly electrical consumption 
and billing under the terms of defendant’s Sched- 
wle ‘‘C,”’ for the purposes described in Paragraph 
VII supra, of all of plaintiffs’ buildings as com- 
pleted and occupied is shown in the tabulation in 
Paragraph VII supra, for each of the months herein 
mentioned. 

XII. 

That by virtue of defendants’ erroneous and in- 
correct application of its commercial rate to plain- 
tiffs’ consumption of electrical energy, each of plain- 
tiffs have paid for electrical energy in an amount 
grossly in excess of what plaintiffs should rightfully 
pay had defendant’s commercial rates been properly 
applied to plaintiffs’ consumption, namely, $2530.97, 
in the case of plaintiff Richardson Vista Corpora- 
tion and $1408.77, in the case of plaintiff Pano- 
ramic View Corporation; that defendant, in the ap- 
plication of its electrical rate to plaintiffs, has acted 
arbitrarily, unjustly, unequally, unreasonably, dis- 
eriminatorily, non-uniformly and confiscatorily to 
its unjust enrichment and will continue said prac- 
tice unless restrained. 


XIII. 

That other electrical consumers and customers of 
defendant similarly situated in the City of Anchor- 
age are given the benefit of but one application of 
Schedule ‘‘C”’ to their entire consumption identical 
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with plaintiffs’ consumption as described in Para- 
graph VII, particularly large apartment buildings 
located on similar unsubdivided contiguous tracts; 
that plaintiffs’ projects are like one apartment con- 
sisting of many units in separate buildings; that at 
the time plaintiffs’ projects were being designed, 
plaintiffs were informed by defendant that they 
would be granted a ‘‘wholesale’’ rate on that portion 
of electrical consumption used by them for the pur- 
poses described in Paragraph VII. 


XIV. 

That plaintiffs protested to defendant’s govern- 
ing board, namely, its City Council, the aforede- 
scribed application of its rates to plaintiffs, and re- 
quested that the rate be properly applied; that at 
their appearance before the City Council, plaintiffs 
brought all of the matters herein mentioned to the 
attention of said body and fully and completely 
stated its grounds for protest; that this request was 
denied on November 9, 1951, by the City Council of 
defendant; that plaintiffs have exhausted all of their 
administrative remedies with regard to their com- 
plaint against defendant. 


XV. 

That all of the payments made by plaintiffs to de- 
fendant in connection with the furnishing of electri- 
eal energy as described in Paragraph VIT hereof 
have been made; that all payments were paid under 
protest and the checks therefor clearly so marked 
with reference made to an accompanying letter of 
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protest, which accompanied each of said payments 
and gave the reasons therefor. That no portion of 
said payments has been repaid to plaintiffs or to 
anyone for or on their account; that the payments so 
made under protest were made by plaintiffs involun- 
tarily and solely to avoid the threatened imposition of 
statutory penalties and the discontinuance of plain- 
tiffs’ electrical services and other utility services 
by the defendant for non-payment of its electrical 
utility charges in accordance with the ordinances 
of the City of Anchorage, as contained particularly 
in Section 603, Article 6, Chapter ITT, Anchorage 
General Code, passed and approved April 12, 1950; 
that defendant has continued its erroneous and dis- 
eriminatory billing since November 9, 1951, and 
threatens and indicates that it will continue said 
billing; that by reason of the foregoing, plaintiffs 
have no plain, speedy, adequate nor proper remedy 
at law to recover back their payments so paid under 
protest. 


Wherefore plaintiffs pray: 


(a) That defendant City, its agents, officers and 
employees, be enjoined from charging cach of plain- 
tiffs defendant’s commercial electrical rate or tariff 
in the manner aforedescribed and ordered to apply 
the commercial rate to each of plaintiffs total con- 
sumption, and be ordered to desist from charging 
each of plaintiffs’ buildings as if they were sepa- 
rate consumers of defendant. 


(b) That defendant City, its agents, officers and 
employees, be ordered and directed to repay to 
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plaintiff Richardson Vista Corporation the sum of 
$2530.97, together with interest at the rate of six 
per cent (6%) per annum from date of each respec- 
tive protest until so repaid, and similarly the 
amount of $1408.77 to plaintiff Panoramic View 
Corporation. 


(c) For costs and disbursements herein incurred, 
together with a reasonable attorneys’ fee in the 
@mount of $........... 


(d) For such other and further relief as the 
Court deems just and equitable. 


HELLENTHAL, 
HELLENTHAL & COTTIS, 


By /s/ RALPH H. COTTIS, 


Of Attorneys for Plaintiffs. 
Duly verified. 


EXHIBIT “A” 


City of Anchorage, Alaska, 
Electric Light and Power Service 


Permits must be obtained for all electrical work. 


Application for electric energy will be received 
at the City Clerk’s Office, City Hall, between 8 a.m. 
and 3 p.m. daily, except Saturdays, Sundays and 
Holidays. A removal charge will be made on meters 
not retained six months. 
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Schedule (D) Domestic Rate: 


This schedule is applicable to single phase service 
furnished for lighting, cooking, small appliances and 
for incidental single phase motors not in excess of 
five (5) horsepower, in private, single family resi- 
dences and in separately metered single family 
apartments. 


First 1) KWiis....->..... oe 10¢ 
Next 50 KW Eis 2" 323... ee 7e 
Next. 100 1S Weise 400 ae: . eee 5146 
Excess heals een ee. . ... 0 aaa 4l6e 
Minimum monthly charge per meter...... $1.50 


Schedule (C) Commercial Rate: 


This service applicable to single phase service for 
lighting, cooking, small appliances and incidental 
single phase motors not in excess of five (5) horse- 
power, in professional, mercantile, industrial and 
other establishments not classed as single family 
residences. 


First! Whe = =a 10¢ 
Nexts:50. KW Tse ee ee 8e 
Next 50° K Wiis 22-2 re 7¢ 
Next 1000 KWilts “23. eee 6e 
Next 1000 ROWE ee eee de 
Hxeess 5 WHisee eee ae. eee 4c 
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Schedule (B) Commercial Baking—Off Peak Load: 


This schedule applicable for baking only in com- 
mercial bakeries where the customer’s installation 
includes heavy duty bake ovens. The period of oper- 
ation is from 1 a.m. to 6 a.m. These ovens shall not 
be operated at any other time. 


meme per KWHrs ..........ases..eeesee 2¢ 
Minimum monthly charge .............. $5.00 


Schedule (P) Commercial Power Rate: 


This schedule is applicable to service for motors 
and other power devices not specifically covered by 
other schedules. No service shall be furnished under 
this schedule for generators supplying energy direct 
to lighting circuits. 


eeieeoe: KWEHrs .......2298.2. ee dG 
Minimum monthly charge per horsepower. $1.00 
Maximum on minimum charge........... $5.00 


Schedule (WD) Controlled Water Heating Service: 


This schedule is applicable only to separately 
metered 230-volt circuit. Service furnished during 
limited service hours, for electric storage type water 
heating equipment in single family dwellings. 


ome WTS 2.0.0.0. 5 0 cnc eevee wane vu 027e 
Minimum monthly charge per meter 
$3.50 for first 250 KW. 


Schedule (WC): 


This schedule is applicable only to separately 
metered 230-volt circuit. Service furnished during 
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limited hours only, for electric storage type water 
heating equipment in other than single family 
houses. 


Baiegper JK WER... cers ae .027c 
Minimum monthly charge per meter.... $7.00 


Rural Rates Schedule 


Schedule (D) Domestic Rate: 


Pivet 13 a ee eee lle 
Next SO TMS .. 0.22... eee 8e 
Next 100 WGirSs eee. 0 eee 614¢ 
Bxcéss WES. eee ae D146 
Minimum monthly charge per meter...... $1.50 


Schedule (C) Commercial Rate: 


First 25 KAVErs .... sae eee lle 
Nessie O? OW ES ic en. . Adie a sa eee 9c 
Next 50 K Visine: ....9..... 257 8e 
Next TOO0) (RWS .. 0.7... 0. ac ee 7¢ 
Next DOO QE Ss ree eee ae 6c 
ToScess RO WH So es ee aC 


Schedule (WD) Controlled Water Heating Service 
—Domestie: 


This schedule is applicable only to separately 
metered 230-volt circuit. Service furnished during 
limited service hours, for electric storage type water 
heating equipment in single family dwellings. 


250 KWHrs or less per month’ " -_| #8 $4.50 
fveeass K Wiis... 027 


Richardson Vista Corporation, ete. 15 


Schedule (WC) Controlled Water Heating Service 


—Commercial : 
500 KW Hrs or less per month ......... $8.50 
teeecom IO WHS «20 clas... cing  02t 


Schedule (P) Power Rate—Commercial: 


Reem ETYS . 2 ..k. be. . Aes oan . cane 6c 
Minimum charge per horsepower ........$1.00 


Under schedule (WD) controlled water heating 
service, hot water tanks are equipped with an elec- 
tric time clock, which disconnects the current be- 
tween the hours of 4 p.m. and 7 p.m. daily. 


[Endorsed]: Filed January 23, 1952. 


[Title of District Court and Cause.] 


ANSWER 


Defendant, City of Anhorage, a municipal corpo- 
ration, in answer to the plaintiffs and each of the 
plaintiff’s complaint, admits, denies and alleges as 
follows: 

I 

Defendant, not having sufficient information or 
belief upon which to base an answer to paragraph 
I of plaintiffs’ complaint, denies each and every 
allegation contained therein. 


LI. 
Defendant admits the allegations contained in 
paragraph IT of plaintiffs’ complaint. 


16 City of Anchorage, etc., vs 


III. 

Defendant, not havong sufficient information or 
belief upon which to base an answer to paragraph 
III of plaintiffs’ complaint, denies each and every 
allegation contained therein. 


IV. 
Defendant admits the allegations contained in 
paragraph IV of plaintiffs’ complaint. 


WV. 

Defendant, not having sufficient information or 
belief upon which to base an answer to paragraph 
V of plaintiffs’ complaint, denies each and every 
allegation contained therein. 


VI. 

Defendant, not having sufficient information or 
belief upon which to base an answer to paragraph 
VI of plaintiffs’ complaint, denies each and every 
allegation contained therein. 


VIL. 

Defendant admits each and every allegation con- 
tained in paragraph VII of plaintiffs’ complaint 
except it denies that the bills set out therein are 
correct. In connection with the foregoing denial, the 
defendant alleges that the correct billings for the 
plaintiffs for the months of August, September, Oc- 
tober, November and December, 1951, were and are 
as set out in Schedule A as pertains to Richardson 
Vista Corporation and Schedule B as pertains to 
Panoramic View Corporation of this, the defend- 
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ant’s answer, which Schedules A and B are by refer- 
ence incorporated herein and made a part of this 
answer as if fully set out herein. 


VIII. 
Defendant admits the allegations contained in 
paragraph VIIT of the plaintiffs’ complaint. 


IX. 
Defendant admits the allegations contained in 
paragraph IX of the plaintiffs complaint. 


Defendant admits only so much of paragraph X 
of plaintiffs’ complaint which alleges that each of 
the plaintiffs were separately billed monthly for 
each of the buildings contained in both projects, and 
that Schedule C, or commercial rates, were applied 
to each of plaintiffs’ buildings, considering each 
building as a separate customer for the months of 
August to December, 1951, inclusive. Defendant de- 
nies each and every other allegation therein con- 
tained. 

eI. 

Defendant denies each and every allegation con- 
tained in paragraph X1 of the plaintiffs’ complaint 
and alleges that the total monthly electrical con- 
sumption and billing under Schedule C in Exhibit 
A of the plaintiffs’ complaint is as set out in the 
defendant’s Schedule A as applies to Richardson 
Vista Corporation and defendant’s Schedule B as 
applies to Panoramic View Corporation for each 
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month shown in defendant’s Schedules A and B re- 
spectively. 
XII. 

Defendant denies each and every allegation con- 
tained in paragraph XII of plaintiffs’ complaint 
and alleges that the defendant has billed the plain- 
tiffs and each of them properly for the months of 
August to December, 1951, inclusive, as shown in 
defendant’s Schedules A and B heretofore re- 
ferred to. 

XITI. 

Defendant denies each and every allegation con- 

tained in paragraph XIII of plaintiffs’ complaint. 


XIV. 

Defendant admits only so much of paragraph 
XIV of the plaintiffs’ complaint which reads, ‘‘'That 
plaintiffs protested to defendant’s governing board, 
namely, its City Council, the aforedeseribed applica- 
tion of its rates to plaintiffs.’ That defendant de- 
nies that its rates were improperly applied to the 
plaintiffs and defendant further alleges that the 
plaintiffs, nor either of them, had any valid basis 
for protesting the application of the defendant’s 
electrical rates. 

XV. 

As to paragraph XV of the plaintiffs’ complaint, 
the defendant denies that all payments have been 
made by the plaintiffs and each of them to the de- 
fendant in connection with the furnishing of elec- 
trical energy as described in paragraph VIT of the 
plaintiffs’ complaint, but admits payment by the 
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plaintiffs and each of them for billings of electri- 
cal energy as billed by the defendant as set out in 
Schedules A and B, respectively, of defendant’s 
answer ; defendant admits that all payments made to 
it by the plaintiffs for electrical energy and billed 
by the defendant were paid under protest and that 
no portions of said payments paid under protest 
have been repaid to plaintiffs for or on their ac- 
count. Defendant, not having sufficient information 
or belief upon which to base an answer as to whether 
the payments made under protest by the plaintiffs 
were involuntary and solely to avoid the threatened 
imposition of statutory penalties and the discontinu- 
ance of plaintiffs’ electrical services and other util- 
ity services by the defendant for non-payment of 
electrical utility charges, denies each and every al- 
legation to that effect as set out in paragraph XV of 
plaintiffs’ complaint. Defendant denies that it has 
erroneously and discriminatively billed plaintiffs, or 
either of them, for electrical energy either before 
or since November 9, 1951, and in this connection, 
alleges that its billings have been proper and rea- 
sonable. Defendant denies that the plaintiffs, or 
either of them, are entitled to recover back from 
the defendant any payments whatsoever made by 
the plaintiffs, or either of them, under protest. 


Wherefore, defendant having answered plaintiffs, 
and each of the plaintiff’s complaint, prays: 


1. That the plaintiffs, or either of them, take 
nothing by this action, and that the complaint be 
dismissed. 
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2. That the defendant have and recover from 
and of the plaintiffs, and each of them, costs and dis- 
bursements herein incurred by the defendant, to- 
gether with a reasonable attorneys’ fee for defend- 
ing same. 


3. Defendant demands a jury trial. 


4. For such other and further relief as the Court 
deems just and equitable. 


KAY, ROBISON and MOODY, 


By /s/ RALPH E. MOODY, 
Of Attorneys for Defendant. 
Duly verified. 


Schedule A 


City of Anchorage 


Electrical Service to Richardson Vista 


1951 Building No. Consumption Charge 
August 1 1,008 $ 62.98 
2 128 70.15 

3 978 61.18 

4 2,352 125.08 

5 S24 51.94 

16 842 40.97 

a7 888 43.04 

18 910 44.03 

ie) 986 47.45 

September 1 2,550 137.00 
2 2,590 138.60 

3 2,488 134.52 

A 1,146 71.05 

5 2,298 126.92 

6 2,958 153.32 
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1951 Building No. Consumption Charge 
September fi 2,888 $ 150.52 
8 534 34.54 

9 3,160 161.40 

10 3,364 169.56 

11 3.634 150.36 

12 3,144 160.76 

13 3,024 155.96 

14 3,492 174.68 

15 3,924 191.96 

16 3,556 177.24 

17 2,358 129932 

18 2,186 122.44 

16 2,192 122.68 

October i 1,334 80.45 
2 emie 125.88 

3 262 122.28 

4 2,380 130.20 

5 1,852 106.35 

6 2,004 113.95 

7 1,870 107.25 

8 3,088 158.52 

3 2,228 124.12 

10 2.426 132.04 

11 2,556 161.24 

12 2,354 Uae 6) 

13 2,276 126.04 

14 2,246 124.84 

15 2,408 131.32 

16 1,008 62.98 

17 2.014 114.45 

18 2,030 115.25 

19 1,950 111.25 

November 3,056 157.24 


1 

2 2,546 136.4 
3 2.488 134.52 
4 2.506 135.24 
5 2326 128.04 
6 2340 128.60 
7 2,182 122.28 
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1951 Building No. .: Consumption : Charge 
November 8. 2382 $ 130.68 
9 2,550 137.00 
10 2,594 138.76 
11 2,664 141.56 
12 2,678 142.12 
13 2,386 130.44 
14 2,350 129.00 
15 2,554 137.16 
16 2,242 124.68 
17 2,334 128.36 
18 2,078 117.65 
10% F 2,294 126.76 
December 1] 2,302 127.08 
2 1,980 112.75 
3 2,534 136.36 
4 25322 127.88 
5 1,986 113.05 
6 2,280 126.20 
7 1,840 105.75 
8 2,100 118.75 
9 2,098 122,92 
10 2,106 119.05 
11 2,582 138.28 
12 2,418 131,72 
13 3,256 165.24 
14 2,086 126.55 
15 2,436 132.44 
16 2,120 LIS%5 
me 2,182 122.28 
18 1,918 109.65 
19 2,290 126.60 
1952 
January 1 1,596 sli Q8.D 
2 1,558 91.65 
3 2,300 127.00 
4 1,944 110.95 
5 1,640 95.75 
6 2,112 109.48 
7 1,500 88.75 
8 2,102 118.85 
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1951 Building No..'' Consumption ‘‘ Charge 
January oT 1,992 “$118.35 
10 1,784 102.95 

1 4,656 211.24 

12 2,130 120.20 

13 828 52.18 

14 1,784 102.95 

ie 2,028 115.15 

i 1,804 103.95 

17 1,736 110.55 

18 1,578 set - ODG5 

19 1,908 109.15 

Schedule B 


City of Anchorage 


Electrical Service to Panoramic View 


1951 Building No. Consumption Charge 
September 20 2.292 $ 126.68 
21 2,526 136.04 

ye 1,686 98.05 

23 1,110 69.10 

October 20 i222 . 100.00 
21 1,918 +: 109.65 

22 1,648 94.15 

23 1,924 109.95 

24 1,916 109.55 

20 1,524 89.95 

26 1,166 72105 

oF S70 54.70 

a 2,062 116.85 

Bo 1,894 108.45 

33 2,080 LIFT 

November 20 2,526 136.04 
21 2,600 139.00 

oe 2 422 131.88 

23 2,456 ipows 

4 156 ale 

25 2580 | ee 136160 
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1991 Building No. Consumption Charge 
November 26 2,670 $ 141.80 
27 2,686 142.44 

28 2,376 130.04 

29 2,858 149.32 

30 2,488 134.52 

31 2,384 130.36 

32 1,442 85.85 

33 1,726 100.05 

December 20 2,308 127.32 
21 2,152 121.08 

22 1,938 110.65 

23 2,246 124.84 

24 2,580 138.20 

25 2,360 129.40 

26 2,280 126.20 

27 2,368 129.72 

28 2,422 131.88 

2 2,042 115.85 

30 2,084 117.95 

3 2,352 129.08 

ou 1,468 87.15 

33 1,888 108.15 

1952 

January 20 1,744 100.95 
21 1,760 101.75 

22 1,602 78.85 

23 1,796 103.55 

24 2,990 127.30 

25 2,124 120.00 

26 1,668 96.15 

2H 1,630 95.25 

28 1,824 104.95 

29 1,676 97.55 

30 1,426 85.05 

Ba 2,064 116.95 

32 1,408 84.15 

33 1,850 106.25 


Service of copy acknowledged. 
[Endorsed]: Filed February 13, 1952. 
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at 


[Title of District Court and Cause. ] 


STIPULATION 


The above parties by their respective attorneys 
stipulate that the complaint herein may be supple- 
mented at any time to and including March 10, 1955. 

Dated at Anchorage, Alaska, this Ist day of 
March, 1955. 

HELLENTHAL, 
HELLENTHAL & COTTIS, 


By /s/ RALPH H. COTTIS, 
Attorneys for the Plaintiffs. 


/s/ JOHN L. RADER, 
Attorney for the Defendants. 


[Endorsed]: Filed March 1, 1955. 


ry 


[Title of District Court and Cause. ] 


SUPPLEMENTAL COMPLAINT 


Plaintiff Richardson Vista Corporation supple- 
ments complaint heretofore filed in the above-en- 
titled action as follows: 


1. That the following new paragraph be added 
to Paragraph VII(a) of said complaint: 


That during the calendar years 1952, 1953 and 
1954, plaintiff Richardson Vista Corporation was 
billed monthly as if each of plaintiffs’ nineteen 
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buildings were a separate customer of defendant. 
That during the period from August 1. 1951, 
through December. 1954. plaintiff Richardson Vista 
Corporation was overcharged 220,590.66: that de- 
fendant since December. 1954. has continued to over- 
charge said plaintiff and threatens to continue such 

vercharges. all to plaintiff's damage m the esti- 
mated amount of #409 per month. 


2. That Paragraph X of plaintits’ Richardson 
Vista Corporation’= complaint be supplemented br 
adding the following sentence thereto: 


That plaintiff Richardson Vista Corporation’s 
nineteen buildings were considered as nineteen cus- 
tomers of defendant during the calendar vears 
1952. 1953 and 1954. and continue to be so con- 
sidered. 


et 


3. That Paragraph XII of plaintiff Richardson 
Vista Corporation's complaint be supplemented br 
striking the amount °°$2.520.97"" in line 5 of said 
paragraph and substituting therefor **#20,590.66. 
plus $499 per month for each month subsequent to 


Derernher. 195+." 


4. That plaintiff Richardson Vista Corporation’s 
said complaint be supplemented in Paragraph (b) 
of the prayer for relief contained therein by strik- 
ing the ammount “*£2.520.97"’ contained in the third 
line thereof and substituting therefor ‘°€20,590.66. 
plus #499 per month for each month subsequent to 
Decernber. 1954." 


Richardson Vista Corporation, ctc. 27 


Dated at Anchorage, Alaska. this Ist day of 
March, 1955. 
HELLENTHAL, 
HELLENTHAL & COTTIS, 


By /s/ JOHN S. HELLENTHAL. 
Attorneys for the Plaintiffs. 


[Endorsed]: Filed March 1, 1955. 


{Title of District Court and Cause.] 


PRE-TRIAL CONFERENCE 
MARCH 18, 1955 


Now at this time this cause coming on to be heard 
before the Honorable George W. Folta. District 
Judge, the following proceedings were had. to wit: 


Now at this me pre-trial conference in cause No. 
A-7481, entitled Richardson Vista Corporation. a 
Washington corporation. and Panoramie View Cer- 
poration, a Washington corperetion. Plaintiffs, 
versus City of Anchorage. a municipal corperation. 
Defendant. came on regularly befere the Court. 
Richardson Vista Corporation represented by John 
Hellenthal and Ralph Coitis. of its counsel, Pane- 
ramic View Corperation represented by F. M. 
Reischling, of Seattle. Washington, and Albert Maf- 
fei, its counsel. City of Anchorage represented br 
John Radar, its counsel. The following proceedings 
were had, to wit: 
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Statement to the Court was had by John Radar, 
counsel for defendant. 


Statement to the Court was had by John Hellen- 
thal, of counsel for Richardson Vista Corporation. 


Statement to the Court was had by F. M. Reisch- 
ling, of counsel for Panoramic View Corporation. 


Statement to the Court was had by John Radar, 
of counsel for City of Anchorage. 


There being no issues to simplify, amendments to 
pleadings, admissions of fact, or any other matter 
concerning which the respective counsel could stipu- 
late, the conference was adjourned. 


[Title of District Court and Cause. ] 


SUPPLEMENTAL COMPLAINT 


Plaintiff, Panoramic View Corporation, supple- 
ments complaint heretofore filed in the above-en- 
titled action as follows: 


1. That the following new paragraph be added 
following Paragraph VII(a) of said complaint. 


(b) Panoramic View—(Buildings #20-33, inc.) 


That during the calendar years of 1952, 1958, 
1954 and 1955, plaintiff, Panoramic View Corpora- 
tion, was billed monthly as if each of plaintiff’s 
fourteen (14) buildings were separate customers of 
defendant. That during the period from Septem- 
ber 1, 1951, through February, 1955, plaintiff, Pano- 
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ramic View Corporation, was billed for 861784 kilo- 
watt hours as follows: 1951 (September-December) 
90656 ; 1952—261352 ; 1953—248210; 1954222826; 
1955, January-February—38740; that defendant city 
billed Panoramic View Corporation for said total 
kilowatt hours in the total sum of $49,737.12; that 
during the said entire period of time and for the 
total number of kilowatt hours hereinabove set forth 
Panoramic View Corporation was overcharged for 
said electrical power so consumed not less than 
$14,436.27; that the total sum billed to and paid by 
Panoramic View Corporation for the power con- 
sumed as above set forth totaled $49,737.12, which 
said sum is the total of the monthly bills tendered 
to and paid by Panoramic View Corporation under 
continuing protest to the City of Anchorage; plain- 
tiff, Panoramic View Corporation, does not know 
the basis and/or rate schedule upon which the bills 
for power consumed by Panoramic View Corpora- 
tion were determined by the City of Anchorage and 
alleges on information and belief, that in figuring 
and determining the amount due to the City for said 
power consumed, the City used an erroneous rate 
and/or did not give to plaintiff, Panoramic View 
Corporation, the most favorable rate to which it 
was entitled by reason of the quantity of power 
used and the similarity of service as rendered to 
other consumers of power; that in computing and 
billing Panoramic View Corporation the defendant 
City failed to take into account the fact that Pano- 
ramie View Corporation is a single customer and as 
such entitled to a rate figured upon the total quan- 


9 
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tity of power consumed; that the defendant City is 
continuing to overcharge plaintiff, Panoramic View 
Corporation, and threatens to and will continue to 
so overcharge Panoramic View Corporation for 
power consumed in an amount and at a rate un- 
Imown to plaintiff, Panoramic View Corporation, 
but which plaintiff contends and alleges will not be 
less than 20 per cent more than it should be billed 
if the proper and most favorable rate to which 
Panoramic View Corporation is entitled was 
applied. 


2. That Paragraph X of the plaintiffs’, Pano- 
ramic View Corporation, complaint be supplemented 
by adding the following sentence thereto: 


That plaintiff, Panoramic View Corporation’s 
fourteen buildings were considered as fourteen in- 
dividual customers of defendant during the ealendar 
years of 1952, 1953, 1954 and 1955 and continues to 
be so considered; that in addition thereto the de- 
fendant City makes a separate and additional 
charge for the office of Panoramic View Corpora- 
tion thereby constituting the Panoramic View Cor- 
poration company manager’s office as an additional 
separate owner customer ; that all of the power con- 
sumed by said office, together with all power con- 
sumed in said fourteen buildings, should be billed 
to Panoramic View Corporation as one single cus- 
tomer giving to Panoramic View Corporation the 
benefit of the declining rate in accordance with the 
amount of power consumed by said corporation. 
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3. That Paragraph XIT of plaintiff, Panoramic 
View Corporation’s, complaint be supplemented by 
striking the amount ‘‘$1408.77’’ in line 6 of said 
paragraph and substituting in lieu thereof the sum 
of “*$14,436.27, subject to proper arithmetical com- 
putations on proper rates) per month for each 
month subsequent to December, 1954 * * *”’ 


4. That plaintiff Panoramic View Corporation’s 
said complaint be supplemented in Paragraph (b) 
of the prayer for relief contained therein by strik- 
ing the amount ‘‘$1,408.77’’ contained in the fifth 
line thereof and substituting therefor $14,436.27, 
plus $200.00 per month for each month subsequent 
to December, 1954.’’ 


Dated at Anchorage, Alaska, this 22nd day of 
March, 1955. 
F. M. REISCHLING and 
ALBERT MAFFET, 
Attorneys for Plaintiff, Pano- 
ramic View Corporation. 


By /s/ F. M. REISCHLING, 
By /s/ ALBERT MAFFET. 


Receipt of Copy Acknowledged. 
[Endorsed]: Filed March 23, 1955. 


CO 
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STIPULATION 


Pre-trial conference having met on Friday, 
March 18, 1955, at 2 o’clock p.m., but having ad- 
journed because of the inability of the defendant 
to participate therein by reason of the fact that its 
attorney was absent from Anchorage until the day 
before, and it being stipulated thereupon in open 
Court that the matters and things to be determined 
at said pre-trial conference be taken up-subsequent 
thereto and settled by stipulation between the par- 
ties in the absence of the Court, said stipulation to 
be presented to the Court for the purpose of limit- 
ing issues at the trial of the above-entitled cause, 
and the parties having met by respective counsel! 
and having stipulated to said matters contained in 
the pleadings in said cause, 


Now, Therefore, it is hereby stipulated and 
agreed as follows: 

I. 

That Paragraphs I, II, IV, VII(a), VII(b) and 
XI (except for possible errors in arithmetical com- 
putations) of plaintiffs’ complaint as supplemented 
by plaintiffs, be and the same hereby are admitted 
by the defendant and no evidence shall be introduced 
in support of the allegations in said paragraphs. 


II. 
That Paragraph III of plaintiffs’ complaint be 
and the same is hereby admitted excepting that it 
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is understood and agreed that the last clause in said 
paragraph, commencing with the words ‘‘that the 
streets’? and ending with the words ‘“‘public gen- 
erally’’ being the last two and one-quarter lines of 
said paragraph shall be deemed to be amended as 
follows: 


‘That since the inception of Panoramic View 
Corporation’s and Richardson Vista Corporation’s 
projects, the defendant by agreement with plaintiffs 
has asserted full jurisdiction over the streets and 
ways located in both projects; that formal dedica- 
tion of said streets and ways in the case of Pano- 
ramic View Corporation’s project was made in re- 
cent months; that formal dedication of the streets 
and ways in Richardson Vista Corporation’s proj- 
ect is delayed pending approval by the military, 
though dedication in fact has been accomplished.’’ 


al li 
That Paragraph V of plaintiffs’ complaint shall 
be deemed to be amended to read as follows: 


“That each of plaintiffs’ projects is commercial 
establishments and uniformly used for apartment 
dwelling under uniform leases pursuant to FHA 
regulations which govern each project.’’ 


That defendant’s answer to said paragraph shall 
be amended to admit the allegations therein and 
that no proof shall be necessary in aid of said alle- 
gation. 
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as 
That Paragraph VIII shall be deemed to be 
amended by the insertion of the word ‘‘claimed’’ 
before the word ‘‘accordance’’ in line 1 thereof. 


ve 
That Paragraph IX be stricken and the following 
be substituted therefor : 


“That at all times mentioned in plaintiffs’ com- 
plaint and until July 1, 1954, the full complete rate 
schedule of defendant, promulgated, published and 
in effect, governing electric consumption of custom- 
ers of the defendant, together with the conditions 
limiting and governing the furnishing of service is 
set forth in the attached Exhibit A; that on July 1, 
1954, Exhibit A was amended by the attached Ex- 
hibit B; that on January 1, 1955, a new comprehen- 
sive and complete rate was promulgated, published 
and made effective by defendant, together with the 
terms and conditions of service, which is marked 
Exhibit C, all of which exhibits are incorporated 
herein as if set out in full in this complaint.’’ 


VI. 

That Paragraph X as supplemented by each of 
plaintiffs is admitted except that for the words 
‘“‘Schedule ‘C’’’ in line 10 thereof, there shall be 
substituted the following: 


‘‘the most favorable rate, which defendant con- 
tends is Schedule ‘C,’ as amended July 1, 1954, by 
Exhibit B.’’ 
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VII. 

That in Paragraph XIT of plaintiffs’ complaint, 
the words ‘“‘commercial’’ in lines 2 and 4 be stricken 
and the words ‘‘most favorable’’ be substituted in 
each instance in lieu thereof, otherwise said para- 
graph is denied. 

WaT. 

That in line 3 of Paragraph XIII, the words ‘‘or 
the most favorable rate’’ be added thereto following 
the words ‘‘Schedule ‘C,’”’ otherwise said para- 
graph is denied. 

IX. 

It is stipulated that all payments made by plain- 
tiffs have been made under continuing protest, oth- 
erwise Paragraph XV is denied. 


x. 
No stipulations are made as to Paragraphs VI and 
XIV of plaintiffs’ complaint. 


XI. 

That plaintiffs’ prayer for relief as changed by 
supplemental complaints filed herein is further 
changed by substituting in the fourth line thereof 
the words ‘‘most favorable’’ for the word ‘‘com- 
mercial.”’ 


Dated at Anchorage, Alaska, this 22nd day of 
March, 1955. 
HELLENTHAL, 
HELLENTHAL & COTTIS, 
Attorneys for Plaintiffs, Richardson Vista Corpora- 
tion and Panoramic View Corporation, 


By /s/ JOHN 8S. HELLENTHAL, 
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F. M. REISCHLING and 
ALBERT MAFFEI, 
Attorneys for Plaintiff, Pano- 
ramic View Corporation, 


By /s/ F. M. REISCHLING. 


Receipt of Copy Acknowledged. 
[Endorsed]: Filed March 23, 1955. 


[ Title of District Court and Cause. ] 


NOTICE OF DEMAND TO PRODUCE 


To the Defendant, City of Anchorage, and to John 
Rader, Its Attorney: 


You Are Hereby Given Notice that at the trial of 
the above-entitled cause on Thursday, March 24, 
1955, you are requested to produce the following 
documents : 


1. Original copies of City of Anchorage electri- 
cal rate schedules in effect since January 1, 1951, to 
date, including but not being limited to 


(a) Schedule in effect during 1951 

(b) Schedule in effect February, 1953 
(c) Schedule in effect July 1, 1954 

(d) Schedule in effect January 1, 1955 
(e) Schedule in effect February 10, 1955 


together with the dates on which each of the above 
schedules became effective. 
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2. All published rules and regulations pertaining 
to the furnishing of electrical energy by the City of 
Anchorage to its electrical customers, if any, other 
than those included in the tariffs referred to in 
Paragraph I above, in effect since January 1, 1951. 


3. A letter addressed to Mayor, Members of the 
City Council, City Manager, City of Anchorage in 
re, ‘‘ Electric power rates and meter deposits—Pan- 
oramic View and Richardson Vista projects,’’ signed 
Anchorage Rental Service by Lela M. Hall, agent 
for Panoramic View and Richardson Vista projects, 
personally delivered to addressee on or about No- 
vember 7, 1951, and which letter requested decision 
in connection with the problems therein presented 
be made at City Council meeting of November 9, 
1951, together with copy of wire attached. 


4. A copy of letter addressed by William H. Me- 
Kinley, superintendent, electrical department, to 
National Fire Protection Association, 60 Battery 
March, Boston 10, Massachusetts, said letter being 
dated Julv 17, 1954, together with replv or replies 
thereto and additional correspondence, if any, in 
connection therewith. 


5. Utilities payment bond furnished by Anchor- 
age Rental Service as agent for Richardson Vista 
Corporation and the Panoramic View Corporation 
as principal to the City of Anchorage and dated ap- 
proximately January, 1952, together with such ad- 
ditional surety bonds as may have thereafter been 
filed with the City of Anchorage pursuant to the re- 
quirement of said City by each of plaintiffs. 
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6. Minutes of council meeting of November 9, 
1951, together with tape recording of proceedings. 

7. Original of CAA contract No. C8ea-3782 with 
City of Anchorage dated April 6, 1951, together 
with all attached exhibits and changes thereto, plus 
any other contracts entered into by the City of An- 
chorage for sale of electric energy. 


Dated at Anchorage, Alaska, this 23rd day of 
March, 1955. 
HELLENTHAL, HELLEN- 
THAL & COTTIS, 
Attorneys for Plaintiffs, Richardson Vista Corpora- 
tion and Panoramic View Corporation, 


By /s/ JOHN 8S. HELLENTHAL. 


F. M. REISCHLING and 
ALBERT MAFFETI, 
Attorneys for Plaintiff, Pan- 
oramie View Corporation, 


By /s/ F. M. REISCHLING. 


Service of copy acknowledged. 
[Endorsed]: Filed March 23, 1955, 


[Title of District Court and Cause. ] 


TRIAL BY COURT—MARCH 24, 1955 


Now at this time, this cause coming on to be 
heard before the Honorable George W. Folta, Dis- 
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trict Judge, the following proceedings were had, 
to wit: 


Now at this time cause No. A-7481, entitled 
Richardson Vista Corporation, a Washington Cor- 
poration and Panoramic View Corporation, a Wash- 
ington Corporation, plaintiffs, versus City of An- 
chorage, a municipal corporation, defendants, came 
on regularly for trial. Plaintiff Richardson Vista 
Corporation represented by John S. Hellenthal and 
Ralph H. Cottis of their counsel. 

Plaintiff Panoramic View Corporation repre- 
sented by I’. M. Reischling and Albert Maffei of 
their counsel. 

Defendant City of Anchorage represented by 
John Radar, City Attorney, the following proceed- 
ings were had, to wit: 

John Hellenthal of counsel for plaintiff Richard- 
son Vista moves the Court for a Pre-Trial con- 
ference. 

Motion granted and at 10:30 o’clock a.m. Pre- 
Trial Conference commenced. 


[Title of District Court and Cause. ] 


PRE-TRIAL CONFERENCE—MARCH 24, 1955 


Now at this time, this cause coming on to be heard 
before the Honorable George W. Folta, District 
Judge, the following proceedings were had, to wit: 


Now at this time cause No. A-7481, entitled 
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Richardson Vista Corporation, a Washington Cor- 
poration, and Panoramic View Corporation, a 
Washington Corporation, plaintiffs versus City of 
Anchorage, a municipal corporation, defendant, 
came on for Pre-Trial Conference. Came the re- 
spective parties and their respective counsel as 
heretofore, and the following proceedings were had, 
to wit: 


John Radar, City Attorney for defendant City of 
Anchorage, moves Court for Jury Trial. 

Argument on motion by John Hellenthal of coun- 
sel for plaintiff Richardson Vista Corporation. 

Motion denied. 

Electrical billing to Anchorage Rental Service for 
Panoramie View—house meters, duly offered 
marked and admitted defendants Exhibit A. 

Electrical billing to Anchorage Rental Service for 
Richardson Vista—house meters duly offered 
marked and admitted defendants Exhibit B. 

City of Anchorage, Alaska electric light and 
power service rates effective date January 1, 1951, 
duly offered marked and admitted defendants Ex- 
hibit C. 

City of Anchorage, Alaska, electric light and 
power service rates published April, 1953, duly of- 
fered marked and admitted defendants Exhibit D. 

City of Anchorage, Alaska, electric light and 
power service rates effective date July 1, 1954, duly 
offered marked and admitted defendants Exhibit E. 

City of Anchorage, Alaska, electric light and 
power service rates effective date January 2, 1955, 
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duly offered marked and admitted defendants Ex- 
hibit F. 

City of Anchorage, Alaska, electric light and 
power service rates effective date February 10, 1955, 
duly offered marked and admitted defendants Ex- 
hibit G. 

Diagram of Richardson Vista and Panoramic 
View duly offered marked and admitted defendants 
Exhibit H. 

At 11:50 o’clock a.m. Court continued Pre-Trial 
Conference to 2:00 o’clock p.m. 


2:00 P.M. 


Now at this time, this cause coming on to be 
heard before the Honorable George W. Folta, Dis- 
trict Judge, the following proceedings were had, 
to wit: 


Now at this time came the respective parties and 
their respective counsel as heretofore and Pre-Trial 
Conference in cause No. A-7481, entitled Richard- 
son Vista Corporation, a Washington Corporation 
and Panoramic View Corporation, a Washington 
Corporation, plaintiffs versus City of Anchorage, a 
municipal corporation, was continued. The follow- 
img proceedings were had, to wit: 


John Hellenthal counsel for plaintiff Richardson 
Vista moves court to amend complaint by adding 
the word claimed before accordance. 

Motion granted. 
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John Hellenthal of counsel for plaintiff Richard- 
son Vista, moves the Court to amend complaint. 
Motion granted. 

John Hellenthal of counsel for plaintiff Richard- 
son Vista moves the Court to amend prayer of com- 
plaint by changing the word Commercial to most 
favorable. 

Motion granted. 

City of Anchorage Ordinance No. 55 duly offered 
marked and admitted defendants Exhibit I. 

Letter from Anchorage Rental Service to City of 
Anchorage duly offered marked and admitted plain- 
tiffs Exhibit #1. 

National Electrical Code dated 1953 duly offered 
marked and admitted defendants Exhibit J. 

At 3:00 o’clock p.m. Court continued cause to 
3:12 o’clock p.m. 

212) ER, 


Now at this time, this cause coming on to be heard 
before the Honorable George W. Folta, District 
Judge, the following proceedings were had, to wit: 


Now at this time came the respective parties and 
their respective counsel as heretofore and Pre-Trial 
Conference in cause No. A-7481, entitled Richard- 
son Vista Corporation, a Washington Corporation, 
and Panoramic View Corporation, a Washington 
Corporation, plaintiffs, versus City of Anchorage, a 
municipal corporation, was continued. The following 
proceedings were had, to wit: 


Copy of minutes of a special meeting of the city |; 


eounsel held on November 9, 1951 at 8:00 o’clock 
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p.m. duly offered marked and admitted defendants 
Exhibit #K. 

Invitation, Bid and Award (Supply Contract) 
issued by Civil Aeronautics Administration together 
with a map of real estate data, Anchorage Interna- 
tional Airport, duly offered marked and admitted 
defendants Exhibit L. 

At this time (3:45 p.m.) on inquiry of Court, 
parties reported no further matters for considera- 
tion at Pre-Trial Conference. 

Thereupon Court directed that Trial by Court be 
resumed. 


[Title of District Court and Cause. ] 


TRIAL BY COURT—MARCH 28, 1955 


Now at this time this cause coming on to be heard 
before the Honorable George W. Folta, District 
Judge, the following proceedings were had, to wit: 


Now came the respective parties and their respec- 
tive counsel as heretofore and the trial of cause No. 
A-7481, entitled, Richardson Vista Corporation, a 
Washington corporation and Panoramic View Cor- 
poration, a Washington corporation, plaintiffs, 
versus City of Anchorage, a municipal corporation, 
defendant, was resumed. 

Plaintiffs rest. 

John Radar, City Attorney for the defendant City 
of Anchorage, moves the Court to dismiss the plain- 
tiffs complaint. 
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Argument on motion by John Radar, City Attor- 
ney for the defendant City of Anchorage. 
At 3:05 o’clock p.m. Court continued cause to 
3:15 o’clock p.m. 
Slo ave 


Now at this time, this cause coming on to be heard 
before the Honorable George W. Folta, District 
Judge, the following proceedings were had, to wit: 


Now came the respective parties and their respec- 
tive counsel as heretofore and the trial of cause No. 
A-7481, entitled Richardson Vista Corporation, a 
Washington corporation and Panoramic View Cor- 
poration, a Washington corporation, versus City of 
Anchorage, a municipal corporation, defendant, was 
resumed. 

Argument on motion to dismiss by F. M. Reisch- 
ling, counsel for plaintiff Panoramic View. 

Argument on motion to dismiss by Ralph Cottis 
of counsel for plaintiff Richardson Vista. 

Argument on motion to dismiss by John Radar, 
attorney for defendant City of Anchorage. 

Motion denied. 

George W. Nichols, being first duly sworn testi- 
fied for and in behalf of the defendant. 

At 5:00 o’clock p.m. Court continued cause to 
10:00 o’clock a.m. of Tuesday, March 29, 1955. 
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OPINION 


Plaintiffs, owners of housing projects comprising 
19 and 14 apartment buildings respectively, on two 
unsubdivided tracts within the City of Anchorage, 
seek to recover approximately $40,000 in alleged 
overpayments for electricity supplied for such facil- 
ities and places in each building as are used ex- 
clusively by the plaintiffs or provided for the use of 
their tenants in common, and measured by a meter 
in each building. In the application of rates and in 
billing tor the current consumed, the City treated 
each building as if it were separately owned. The 
plaintiffs contend that each housing project should 
be treated as a single customer, the meter readings 
combined, and the rate applicable to the total energy 
used, applied. The City contends that the installa- 
tion and maintenance of a separate service drop and 
meter at each building warrant the classification 
made and points to the fact that all identical hous- 
ing projects, as well as more than 200 multi-meter 
consumers within its corporate limits, are similarly 
dealt with. 


Manifestly, if the City’s position is untenable, the 
recovery of overcharges by all these consumers 
might well have disastrous consequences. The trial, 
which was to the Court, was somewhat protracted 
and marked by vehemence and indigation, affected 
or genuine, and the briefs, aggregating 135 pages, 
are of like tenor, but as I view the case, out of the 
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welter of contentions only two questions emerge, (1) 
whether a housing project consisting of several 
buildings erected on one tract of land and owned by 
one person. is an ‘‘establishment’’ within the mean- 
ing of Schedule (C) of the City’s rate tariffs, and 
(2) if so, whether the practice of the City in refus- 
ing to combine meter readings is in conflict with the 
schedule. 


It appears that before these housing projects had 
been completed in 1951, the plaintiffs discussed the 
matter of rates with some of the officials of the City 
with the view of obtaining the benefit of conjunctive 
billmg. Apparently all the parties thought ordinance 
No. 55 was still in effect. It provided that ‘‘in no 
event would separate premises, even though owned 
by the same consumer, be supplied with electricity 
through the same meter or meters’’ and expressly 
prohibited combined meter readings ‘‘except where 
the City, for its own convenience, installed more 
than one meter.’’ The sections containing these pro- 
visions had, however, been repealed on August 24, 
1949, by ordinance No. 283, without a reenactment 
of these provisions. Sec. 602.1 of that ordinance em- 
powers the City Manager to make and publish rates 
and charges for electrical energy and service, and 
Sec. 608.1 provided that 


‘The City Manager, with the approval of the 
City Council, may adopt and promulgate such 
rules and regulations as may be necessary per- 
taining to the supplying and discontinuance of 
electric service to all consumers, including but 
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not being limited to rates, charges for connect- 
ing aud disconnecting service, separate meters 
for separate premises* * *” 


Effective January 1, 1951, the City promulgated 
rate tariffs, the following schedule of which is ap- 
plicable to this controversy: 


Schedule (C) Commercial Rate 


This service applicable to single phase service for 
lighting, cooking, small appliances and incidental 
single phase motors not in excess of five (5) horse- 
power, in professional, mercantile, industrial and 
other establishments not classed as single familv 


Si 


residences. 


femet 251 Wilis...............s5eeese.-- 10e 
Meee IVE rs .... 2... eee ee eee eee es 8c 
Memes Wiis. ... 0... ae eee ee T¢ 
MeO INVHYS. .. 2... a. oe ae 6e 
Seeemerood IK WHrs..............-....-... ae 
femess KWHrs ..........0. 00.020 cee ae 4¢@ 


It was in this setting that the plaintiffs presented 
their demand for conjunctive billing to the City 
Council. Although it may be inferred from the testi- 
mony that the repeal of the provisions of ordinance 
No. 55 was inadvertent and that the City Council 
and officials were ignorant thereof, the reason stated 
in the minutes of the meeting of the City Council of 
November 9, 1951, defendant’s Exhibit K, at which 
the plaintiffs’ demand was denied, that to grant the 
demand ‘‘would alter the established policy of bill- 
ing for each individual building and would also 
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affect many others who own more than one building 
and are billed on a separate unit basis’’ would ap- 
pear to indicate knowledge of the repeal. Thereafter 
the plaintiffs paid their bills under protest, accord- 
ing to Schedule (C), which survived successive re- 
visions until the sweeping revision of January 2, 
1955. 

It is conceded that after ordinance No. 283 be- 
came effective no rule or regulation was adopted 
prohibiting conjunctive billing and plaintiffs argue 
that in the absence of such a rule or regulation the 
practice referred to was unauthorized because of 
Sec. 49-1-3 of the Code governing public utilities 
generally. I am of the opinion, however, that the 
language of that section clearly shows that it was 
not intended to apply to municipalities. 


Since it can hardly be disputed that the plaintiffs’ 
housing projects are ‘‘establishments’’ within the 
meaning of Schedule (C), the crucial questions are 
(1) whether the refusal of the City Council to grant 
the request for combining meter readings is equiva- 
lent to an authorization or ratification of the prac- 
tice referred to, and, (2) if so, whether the practice 
conflicts with Schedule (C). Since the language of 
Sec. 602.1 of ordinance No. 283 1s merely permissive 
and the Court has already held that Sec. 49-1-3 of 
the Code does not apply, it follows that the City was 
not required to make such a practice the subject of 
a rule or regulation. However, Schedule (C) neces- 
sarily implies that an ‘‘establishment’’ is entitled to 
the benefits of the sliding scale of rates, whereas the 
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construction placed upon this schedule by the City is 
that such an ‘‘establishment’’ is entitled to this 
benefit only if the service is of the 1-point variety. 
While this classification could hardly be said to be 
unreasonable, and therefore invalid, yet, since it 
effectually excluded any establishment consisting of 
more than one building from the benefits of lower 
rates for increased consumption, I am of the opinion 
that it was in conflict with Schedule (C) except 
where multiple meters were installed at the request 
of the consumer. 


Judgment may be presented in accordance here- 
with. 
/s/ GEORGE W. FOLTA, 
District Judge. 


Receipt of copy acknowledged. 


[Endorsed]: Filed May 25, 1955. 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


This Matter came on for trial before the Honor- 
able George W. Folta, District Judge, without a 
jury, at Anchorage, Alaska, on March 24, 1955. The 
trial continued through March 29, 1955. Plaintiff 
Richardson Vista Corporation was present by its 
attorneys John S. Hellenthal and Ralph H. Cottis; 
plaintiff Panoramic View Corporation was repre- 
sented by its attorneys John 8. Hellenthal, Ralph H. 
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Cottis and F. M. Reischling, the latter having as- 
sociated Albert Maffei with himself. The defendant 
was present by its attorney John L. Rader. A pre- 
trial conference having been held to narrow the 
issues, testimony was adduced on behalf of all par- 
ties, exhibits introduced, briefs filed and the matter 
having been taken under advisement, the Court now 
makes the following findings of fact and conclusions 


of law: 
Findings of Fact 


1. Plaintiffs are Washington corporations and 
have fully complied with the laws of Alaska relating 
to corporations of their classification. 


2. Defendant is a municipal corporation existing 
under the laws of Alaska. 


3. Hach of plaintiffs owns several apartment 
buildings within the City of Anchorage located on 
similar unsubdivided contiguous tracts, each of 
which buildings contains several apartments. 


4, Defendant has supplied and is supplying elec- 
tricity to plaintiffs’ apartment house establishments 
commercially. During the period from initial occu- 
pancy of the establishments to the time of trial, de- 
fendant applied its rate schedules for electricity 
consumed by each of plaintiffs as if the separate 
buildings within each establishment were a separate 
customer. This method of charging plaintiffs re- 
sulted in higher bills and payments than would have 
been the case if the charges were made with one ap- 
plication of the rate to each establishment each 
month. 
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d. During such period, the defendant had in 
effect rate schedules of which Schedule ‘‘C’’ applied 
to commercial establishments such as plaintiffs. De- 
fendant had no applicable rules or regulations in 
effect other than those set forth in Schedule ‘‘C.”’ 


6. All payments by plaintiffs were made under 
protest. 


7. Hach of plaintiffs’ apartment buildings had 
its own set of meters; one of said meters was used 
to measure consumption of house current within the 
building; and the other meters were used for meas- 
uring consumption of current by the tenants in each 
apartment; said tenants have been billed directly by 
defendant. The method of delivering electricity to 
each apartment house with separate meters for the 
apartments and a separate meter for the ‘‘house’’ 
was the most feasible method by which the City 
could connect its distribution system to the various 
buildings within each establishment. 


8. Plaintiffs protested the application of the 
electrical rates promptly to the governing body of 
the defendant, namely, its city council, and have ex- 
hausted all administrative remedies with respect 
thereto. 


9. No portion of the amounts paid by plaintiffs 
for electricity consumed for ‘‘house’’ purposes has 
been repaid to them. 

10. Defendant had threatened and indicated that 


the defendant would continue to treat each building 
in each establishment as a separate customer. 
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_ From the foregoing facts, the Court concludes the 
law to be as follows: 


Conclusions of Law 


1. The apartment buildings within each of plain- 
tiffs’ projects constituted commercial establishments 
within the meaning of the applicable rate schedule 
promulgated by defendant. 


2. Each of plaintiffs was entitled to one applica- 
tion of the schedule in computing the charges to be 
paid defendant for current consumed by the 
‘*house.’”’ 


3. Defendant’s failure to make one application 
of the rate schedule to each establishment was un- 
lawful. 


4, Plaintiffs are entitled to recover the difference 
between the amounts paid by them and the amounts 
which should have been paid had the rate schedule 
been applied once to each establishment; together 
with interest from the date of each overpayment 
computed at six per cent per annum, its costs, and 
attorneys’ fees in the amount of ................. 


= 


). Plaintiffs are entitled to an injunction re- 
straining defendant from applying its rate schedule 
separate to each building within each establishment; 
and to an order requiring defendant to repay plain- 
tiffs the amounts of overcharges as computed in ac- 
cordance with the foregoing, together with costs and 
attorneys’ fees. 
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6. Plaintiffs have no adequate remedy at law. 


Dated at Anchorage, Alaska, this 27th day of 
May, 1955. 
Respectfully submitted, 


HELLENTHAL, HELLEN- 
THAL & COTTIS, 
Attorneys for Plaintiffs Richardson Vista Corpora- 
tion and Panoramic View Corporation, 


By /s/ RALPH H. COTTIS. 


District Judge. 


Receipt of copy acknowledged. 
[Endorsed] Filed May 27, 1955. 


—— 


{Title of District Court and Cause.] 


HEARING ON OBJECTIONS TO FINDINGS 
OF FACT AND CONCLUSIONS OF LAW 
AND JUDGMENT—JUNE 17, 1955 


Now at this time, this cause coming on to be heard 
before the Honorable J. L. McCarrey, Jr., District 
Judge the following proceedings were had, to wit: 


Now at this trme hearing on objections to Find- 
ines of Fact and Conclusions of Law and Judgment. 
in cause No. A-7481, entitled Richardson Vista Cor- 
poration, a Washington corporation, and Panoramic 
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View Corporation, a Washington Corporation, 
Plaintiffs, versus City of Anchorage, a municipal 
corporation, Defendant, came on regularly before 
the Court, John S. Hellenthal and Ralph H. Cottis, 
appearing for plaintiff Richardson Vista Corpora- 
tion; Albert Maffei and F. M. Reischling appearing 
for plaintiff Panoramic View Corporation, and 
John Rader, for defendant. The following proceed- 
ings were had, to wit: 


Argument to the Court was had by F. M. Reisch- 
ling, for and in behalf of the plaintiff Panoramic 
View Corporation. 


Argument to the Court was had by John Rader, 
for and in behalf of the defendant. 


Argument to the Court was had by Ralph H. Cot- 
tis, for and in behalf of the plaintiff Richardson 
Vista Corporation. 


Whereupon the Court having heard the arguments 
of respective counsel and being fully and duly ad- 
vised in the premises requests respective counsel to 
confer and attempt an agreement as to form of 
clecree. 
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In the District Court for the Territory of Alaska, 
Third Division 
No. A-7481 


RICHARDSON VISTA CORPORATION, a 
Washington Corporation, and PANORAMIC 
VIEW CORPORATION, a Washington Cor- 
poration, 

Plaintiffs, 
vs. 


CITY OF ANCHORAGE, a Municipal Corpora- 
tion, 
Defendant. 


JUDGMENT AND DECREE 

This matter having been brought on regularly 
for hearing this 17th day of June, 1955. before the 
undersigned judge of the above-entitled Court on 
the motion of the plaintiff, Panoramic View Corpo- 
ration for judgment, plaintiff appearing by its 
eounsel, F. M. Reischling of Seattle and Albert 
Maffei of Anchorage, Alaska; Plaintiff, Richard- 
son Vista, also appearing and presenting its motion 
for judgment by attorneys, John S. Hellenthal and 
Ralph H. Cottis; the defendant, City of Anchorage. 
appearing by John L. Rader, City attorney; the 
matter having been argued and submitted to this 
Court and the Court having jurisdiction of said 
matter, and it appearing to the Court that the above- 
entitled cause was brought on regularly for trial 
before the Honorable George W. Folta, District 
Judge, without a jury, at Anchorage, Alaska, on 
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March 24, 1955, said trial continuing through 
March 29, 1955; that the parties were represented at 
said trial by counsel hereinabove named and it fur- 
ther appearing to the Court that witnesses were 
sworn, testimony adduced by said parties, exhibits 
introduced and that plaintiff, Panoramic View 
Corporation filed briefs in support of its position 
and in answer to the defendant’s brief, and the 
Court having taken the matter under advisement, 
and having on May 25, 1955, signed and filed a 
written opinion and decision holding for plaintiffs, 
copies of which opinion were mailed to respective 
counsel for the parties by the office of said District 
Judge, and it further appearing to the Court that 
the Honorable George W. Folta died thereafter 
and before entering a formal judgment in accord- 
ance with his filed opinion, and it further appear- 
ing to this Court that in his filed opinion the trial 
Court found that the defendant City in its appli- 
eation of its published rates for consumption of elec- 
trical power by its customers deprived and denied to 
plaintiff the benefits of the published schedule and 
treated plaintiff, Panoramic View’s apartment proj- 
ect, consisting of fourteen buildings, as though it 
were fourteen separate and distinct owner custom- 
ers, notwithstanding the fact that the said fourteen 
buildings were erected on one tract of land, owned 
by one person, and operated as a single business, and 
that defendant’s act of refusing to combine the elec- 
tric meter readings of the said fourteen buildings is 
in conflict with the defendant City’s published 
Schedule ‘‘C,’’ which provides in effect that ‘‘estab- 
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lishments”’ are entitled to the benefit of a declining 
rate based upon increasing consumption; and the 
trial Court having further found that plaintiff, 
Panoramic View’s apartment housing project is an 
“establishment”? within the meaning of defendant 
City’s published and applicable rate Schedule ‘‘C”’ 
and the trial Court having further found that the 
plaintiff had paid under protest to the City, its 
light bills which did not conform to the published 
schedule and the amounts of which were in excess 
of the amount that the defendant City could have 
properly charged under said published rate Sched- 
ule ‘‘C”’ and the trial Court having concluded from 
said Findings of Fact that plaintiff is entitled to 
judgment as prayed for, and it therefore appearing 
to this Court that the entry of a formal judgment 
on the findings of the trial Court as contained in 
his opinion and decision is the exercise of a proper 
ministerial power under the circumstances, Now, 
Therefore, 


It Is Hereby Ordered, Adjudged and Decreed 
that plaintiff, Panoramic View Corporation, do 
have and recover judgment against the defendant 
City for the difference between the amount which 
it has paid to defendant for electric power and the 
amount which should have been paid to defendant, 
had defendant’s promulgated and published rate 
schedule been properly apphed to plaintiff Pano- 
ramic View’s apartment establishment, and it is 
further 


Ordered, Adjudged and Decreed that defendant 
pay to Panoramic View Corporation interest at the 
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legal rate from date of each overpayment upon the 
amount of such overpayment. and it is further 


Ordered, Adjudged and Decreed that defendant 
be, and it hereby is, restrained and enjoined from 
applying any rate schedule to plaintiff Panoramic 
View’s establishment not based upon a proper, rea- 
sonable, and substantial classification and in accord- 
ance with a promulgated and published schedule of 
rates, and it is further 


Ordered, Adjudged and Decreed that plaintiff 
shall have judgment for its costs and disbursements 
herein to be taxed, together with attorney’s fees in 
the sum of $480.00. 


Done in Open Court this 21st day of June, 1955. 


/s/ J. L. MeCARREY, Jr., 
District Judge. 
Presented by: 


/s/ ALBERT MAFFEI, 
Of Counsel for Panoramic 
View Corporation. 


Due and timely service of copy of plaintiff Pano- 
ramic View’s original proposed judgment and de- 
eree admitted this 16th day of June, 1955. 


/s/ JOHN L. RADER, 
Counsel for Defendant. 


/s/ JOHN 8. HELLENTHAL, 
Counsel for Plaintiff, 
Richardson Vista. 
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[ Words ‘‘and Plaintiff Panoramic View Corpora- 
tion’’ added again by John S. Hellenthal (after 
being ruled out by F. M. Reischling) at the request 
of Court, June 21, 1955.] 


. /s/ J. S. HELLENTHAL. 


[Endorsed]: Filed and entered June 21, 1955. 


In the United States District Court for the District 
of Alaska, Division Number Three at Anchor- 
age 

No. A-7481 
RICHARDSON VISTA CORPORATION, a 


Washington Corporation, and PANORAMIC 
VIEW CORPORATION, a Washington Cor- 


poration, 
Plaintiffs, 
vs. 
CITY OF ANCHORAGE, a Municipal Corpora- 
tion, 
Defendant. 
DECREE 


This Matter came on for trial before the Honor- 
able George W. Folta, ‘District Judge, without a 
jury, at Anchorage, Alaska, on March 24, 1955. The 
trial continued through March 29, 1955. Plaintiffs 
were represented by attorneys John 8S. Hellenthal 
and Ralph H. Cottis of the firm of Hellenthal, Hel- 
lenthal & Cottis, of Anchorage, Alaska, and plain- 
tiff Panoramic View Corporation by F. M. Reisch- 
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ling of Seattle, Washington, and Albert Maffei of 
Anchorage, Alaska. Defendant was present by its 
attorneys, John L. Rader. A pre-trial conference 
was held to narrow the issues; testimony was ad- 
duced on behalf of the parties; exhibits were intro- 
duced; briefs were filed; the matter was taken under 
advisement; a written opinion was filed by the trial 
judge, the Honorable George W. Folta, on May 25, 
1955, wherein the findings of fact and conclusions 
of law are evident and definitive; proposed findings 
of fact and conclusions of law, submitted by plain- 
tiffs and incorporating the findings and conclusions 
inherent in the opinion, were not acted upon because 
of the untimely death of the Honorable George W. 
Folta. It appearing to the undersigned judge, regu- 
larly sitting in the Court in which the action was 
tried, that the written opinion of May 25, 1955, suf- 
ficiently establishes the findings of fact and conclu- 
sions of law of the Court. 


Now Therefore, on motion of Hellenthal, Hellen- 
thal<«: Cottis, its 


Ordered, Adjudged and Decreed that defendant 
pay to plaintiff Richardson Vista Corporation the 
difference between the amount heretofore paid by 
plaintiff Richardson Vista Corporation to defend- 
ant and the amounts which should have been paid 
by plaintiff Richardson Vista Corporation had de- 
fendant’s rate schedule been applied once to its es- 
tablishment and it is further 


Ordered, Adjudged and Decreed that defendant 
pay to plaintiff Richardson Vista Corporation inter- 
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est from the date of each overpayment computed at 
Six per cent per annum upon the amount of such 
overpayment and it is further 


Ordered, Adjudged and Decreed that defendant 
be, and it hereby is, restrained from applying its 
rate schedules separately to each building within 
the establishment owned by plaintiff Richardson 
Vista Corporation unless such practice be sanctioned 
by duly promulgated and legally sufficient ordinance 
or regulation and it is further 


Ordered, Adjudged and Decreed that defendant 
pay to plaintiff Richardson Vista Corporation its 
eosts as taxed by the Clerk of this Court and a sum 
to apply upon its attorneys’ fees in the amount of 
$720.00. 


Dated at Anchorage, Alaska, this 21st day of 
June, 1955. 
/3/ J. L. McCARREY, JR., 
District Judge. 


Receipt of Copy Acknowledged. 
[Endorsed]: Filed and Entered June 21, 1955. 


[Title of District Court and Cause. ] 


MOTION FOR NEW TRIAL 


Comes Now the City of Anchorage, defendant 
herein, by and through its attorney, John L. Rader, 
and moves the Court for a new trial of the above- 
entitled matter for the following reasons: 
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1. Defendant was deprived of its right to a trial 
by jury of all issues so trialable. 


2. The judgment of the Court 1s contrary to the 
law. 


ae “ihe re of the Court is contrary to the 
evidence. 


4, The judgment of the Court is contrary to the 
weight of evidence. 


5. There is no sufficient or substantial evidence 
tending to support the Opinion, Judgment and De- 
eree entered herein. 


6. The judgment of the Court and the Memoran- 
dum Opinion, upon which said judgment is predi- 
cated, does not find sufficient facts nor contain suf- 
ficient conclusions of law. 


7. The Decree and Judgments as entered herein 
do not conform to the Memorandum Opinion and 
the Findings of Fact and Conclusions of Law stated 
in the same. 


8. The Decree and Judgment as entered and the 
Memorandum Opinion are not definite enough to 
dispose of the issues in controversy between the par- 
ties in this cause. 


9. The Court erred in denying defendant’s mo- 
tion to direct a verdict in its favor at the close of 
plaintiffs’ case. 


10. The Memorandum Opinion and the Decree 
and Judgment entered thereon are not sufficiently 
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clear and definite to apply the doctrines of estoppel 
and res judicata to future cases and controversies. 


11. The Memorandum Opinion filed by the Hon- 
orable George W. Folta, deceased, is not sufficient in 
findings of fact and conclusions of law to enter a 
decree on the same. 


Dated at Anchorage, Alaska, the 30th day of 
June, 1955. 
/s/ JOHN L. RADER, 
Attorney for the City of Anchorage, Defendant 
Herein. 


Receipt of Copy Acknowledged. 
[Endorsed]: Filed June 30, 1955. 


[Title of District Court and Cause.] 


ORDER 


This matter of defendant’s motion for a new trial 
having been brought on regularly for hearing this 
26th day of August, 1955, before the undersigned 
judge of the above-entitled Court; plaintiff, Rich- 
ardson Vista appearing by it’s counsel of record, 
Hellenthal, Hellenthal and Cottis; Panoramic View 
Corporation appearing by it’s counsel of record F. 
M. Reischling and Albert Maffei; the defendant, 
City of Anchorage, appearing by it’s counsel of 
record, John L. Rader. The matter having been 
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fully argued to the Court and the briefs having 
been submitted and the defendant, City of Anchor- 
age, having submitted without argument Section 2 
through 11 inclusive of its motion and the Court 
being of the opinion that said motion is not well 
-taken and that said motion for new trial should be 
denied, Now Therefore, 


It Is Hereby Ordered, Adjudged and Decreed that 
defendant, City’s motion for a new trial be and the 
same is hereby denied. 


/s/ J. lL. MeCARREY, JR., 
Judge of District Court. 


Affidavit of Service by Mail Attached. 
[Endorsed]: Filed August 31, 1955. 


[ Title of District Court and Cause. ] 


NOTICE OF APPEAL 


Notice Is Hereby Given that the defendant, City 
of Anchorage, a municipal corporation, hereby ap- 
peals to the United States Court of Appeals for the 
Ninth Circuit from the final judgments and decrees 
entered in this matter on or about the 21st day of 
June, 1955, and also the order of the Court denying 
defendant’s motion for new trial on or about Au- 
gust 26, 1955. 
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Appellant hereby gives notice of appeal of all or- 
ders relative to the foregoing entered on behalf of 
either one or both of plaintiff corporations. 


Dated at Anchorage, Alaska, the 6th day of Sep- 
tember, 1955. 
/s/ JOHN L. RADER, 
Attorney for Appellant, 
City of Anchorage. 


Receipt of Copy Acknowledged. 
[Endorsed]: Filed September 7, 1955. 


—___ 


[Title of District Court and Cause.] 


ORDER GRANTING EXTENSION OF TIME 
IN WHICH TO DOCKET AND FILE THE 
RECORD ON APPEAL 


This matter having come on regularly for hear- 
ing on the 14th day of October, 1955, and the plain- 
tiffs appearing through their counsel, Hellenthal, 
Hellenthal & Cottis and Albert Maffei, and the de- 
fendant appearing through its counsel, John L. 
Rader, and the Court having considered the motion 
of defendant for an extension of time in which to 
file and docket the record on appeal, and no objec- 
tion having been made by plaintiffs or either of 
them, 


Now, therefore, it is hereby ordered that the time 
for docketing the record on appeal is hereby ex- 
tended to the 6th day of December, 1955. 
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_ Dated at Anchorage, Alaska, the 14th day of Oc- 


tober, 1955. 
/s/ J. L. McCARREY, JR., 
District Judge. 


Receipt of Copy Acknowledged. 
[Endorsed]: Filed and Entered October 14, 1955. 


[Title of District Court and Cause. } 


MOTION FOR SUBSTITUTION OF 
ATTORNEYS 


Comes now John L. Rader, Attorney for the Citv 
of Anchorage, and moves the Court for an order 
substituting Lynn W. Kirkland as City Attorney 
and as attorney in this cause. This motion is based 
upon the fact that the undersigned has resigned as 
attorney for the City of Anchorage and Lynn W. 
Koarkland has been appointed City Attorney by the 
City Council. 


Dated at Anchorage, Alaska, the 28th day of 
November, 1955. 


/s/ JOHN L. RADER, 
Attorney for the 
City of Anchorage. 
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ORDER SUBSTITUTING ATTORNEYS 


This matter having come on for hearing upon the 
motion of John L. Rader and the Court being fully 
advised in the premises, 


It Is Ordered that the substitution above moved 
for be, and the same is, hereby made. 


Dated at Anchorage, Alaska, the 2nd day of De- 
cember, 1955. 


/s/ J. L. MCCARREY, JR., 
District Judge. 
Receipt of copy acknowledged. 


[Endorsed]: Filed and entered December 2, 
1955. 


In the District Court for the District of Alaska, 
Third Division 
No. A-7481 


RICHARDSON VISTA CORPORATION, a 
Washington Corporation, and PANORAMIC 
VIEW CORPORATION, a Washington Cor- 


poration, 
Plaintiffs, 
VS. 
CITY OF ANCHORAGE, a Municipal Corpora- 
tion, 
Defendant. 


Before: The Honorable George W. Folta, U. 8. Dis- 
trict Judge. 
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PROCEEDINGS 
March 18, 1955—2:00 P.M. 


Appearances: 


For the Plaintiffs, Richardson Vista Corpora- 
tion and Panoramic View Corporation: 


JOHN S. HELLENTHAL, 
RALPH H. COTTIS, 
Attorneys at Law. 


For the Plaintiff, Panoramie View Corpora- 
tion: 
F. M. REISCHLING, 
Attorney at Law. 
ALBERT MAFFET, 
Attorney at Law. 


For the Defendant: 


JOHN L. RADER, 
City Attorney. 


The Court: Well, have the counsel conferred 
among themselves to see if they can agree on the 
disposition of some of the issues? 

Mr. Rader: If it please the Court, I did talk to 
Mr. Reischling yesterday. I want it to appear in 
the record J arrived back from San Francisco 
Wednesday night and Mr. Reischling and I had 
tentatively agreed among ourselves we would get to- 
gether Monday and attempt to work out our differ- 
ences in billing and that type of thing. I also called 
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Mr. Hellenthal about it in the hope that we could 
do the same thing at that time. I had understood 
until this morning that the pre-trial conference 
would be next Tuesday and consequently I am very 
ill prepared at this moment to make the stipulations 
that I think can be made in this case. 

The Court: The Court is not going to be here 
Tuesday. That is why it was changed to today. 

Mr. Rader: I don’t doubt but what there was 
good reason for changing it, but in a matter of the 
few hours it makes it difficult if not impossible for 
me. [ am not trying to delay nor am I trying to 
be obstinate. It is just the fact I am ignorant. 

The Court: Why didn’t you disclose your ig- 
norance to my secretary this morning? 

Mr. Rader: If the Court please, I had rather 
disclose my ignorance to vou than to your secretary. 

The Court: IL thought you might have on ae- 
count of your [5*] recent return and perhaps lack 
of opportunity and I asked her when I got back in 
the office whether vou had objected to it or indi- 
eated you were unprepared and she said no. Other- 
wise, we wouldn’t be here if you had. 

Mr. Rader: Well, it is my understanding that 
the plaintiffs have some differences among them- 
selves. I didn’t wish to stand in their way. I don’t 
know if they have any differences themselves to set- 
tle or not, but if they do there is no reason for 
them not having a pre-trial conference. It doesn’t 
necessarily have to be a 3-way pre-trial conference. 


*Page numbering appearing at top of page of original Reporter's 
Transcript of Record. 
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The Court: There is not much purpose served in 
having a pre-trial conference limited to the plain- 
tiffs without having everybody here. 

Mr. Hellenthal: I can assure Your Honor there 
is no need for a pre-trial conference, as counsel sug- 
gests, among the plaintiffs. 

Mr. Rader: That is fine then. 

Mr. Hellenthal: I don’t quite understand what 
he is talking about. 

The Court: You mean there is no great difficul- 
ties between you? 

Mr. Hellenthal: None that I know of. 

The Court: That is, between the plaintiffs? 

Mr. Hellenthal: Yes. 

The Court: If that is the situation I don’t know 
why we [6] should tarry any longer here. 

Mr. Rader: If it please the Court, what is the 
arrangement now going to be as to the tentative 
trial date on this case? I understand the plaintiffs 
have witnesses they wish to bring up from the 
States and it may be that I will also. 

The Court: I went up on a wild-goose chase to 
Fairbanks. They never notified me that the case on 
trial was in progress or would not be concluded for 
another couple of days until after I got up there, 
so that requires my return to Fairbanks Monday 
morning and it means that everything on the cal- 
endar will have to be postponed about 3 days. 

Mr. Rader: Would that mean we would reason- 
ably expect this case to go to trial a week from 
Monday ? 

The Court: What is next Monday? 
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Mr. Rader: A week from Monday would be the 
28th. That would be a 3-day delay. 

The Court: Without the calendar I don’t know 
if this is the next case on the calendar. 

Mr. Hellenthal: Your Honor, this case is set for 
trial on the 23rd. 

The Court: I know that. There is no use of re- 
minding me of that. What is the next case is all I 
am interested in now. | | 

Mr. Hellenthal: As I told Your Honor this 
morning on the telephone we have witnesses now 
that expect to arrive Monday. They anticipate being 
here Monday for a pre-trial conference [7] Tuesday 
and the trial on Wednesday. According to our dis- 
eussion this morning the trial would be held on 
Thursday or 24 hours one way or the other from 
10:00 o’clock Thursday morning and we, of course, 
have to adjust our schedules and bring these wit- 
nesses up here so I would lke to urge that when 
the date is established that it be at an early date 
because my people have to adjust their schedules 
accordingly, some may come from New York, and 
that you try to set it as soon as possible so that 
we won’t waste too much time and money in con- 
nection with it, although I realize there are other 
considerations. 

The Court: I don’t think I am able to answer 
the question that I myself have raised as to when 
this case is set for trial. If it 1s the next case that 
is set for trial on the calendar it will come up in 
the regular course of business, I presume 10:00 
o’clock Thursday morning. It could possibly be 
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earlier than that, but it wouldn’t be more than 12 
or 24 hours earlier and it could conceivably be later, 
but without having my calendar I can’t tell you. I 
assume that this case is the next case set for trial. 

Mr. Cottis: Could we get your calendar for you, 
Your Honor? 

The Court: Well, I think probably all we need to 
do is you might call my secretary and ask her if this 
ease is the next case on the calendar for trial. 

Mr. Cottis: If the Court please, do I understand 
because [8] of the City’s admitted ignorance we are 
pot going ahead with the pre-trial conference; we are 
not going to try to limit the issues at this time? 

The Court: Well, it would have to be a one-sided 
thing. 

Mr. Cottis: You just don’t think you can do it? 

Mr. Rader: If it please the Court, there is one 
thing that is pretty important that I think we can 
agree on now which will save substantial time in the 
preparation of this matter and that is that the plain- 
tiffs allege a certain rate schedule was applied 
erroneously by the City of Anchorage. Now, the 
plaintiffs have amended their complaint to bring the 
time down from 1952 to the present date. I think 
that they have failed to take into consideration rate 
changes since that time and rate regulations which 
are different than those as alleged in their pleadings. 
However, if we do go into. that I think we are 
going to be trying about four different cases that 
will all be a little bit different and I don’t believe 
that on any of them they need litigation after we 
establish probably the one basic fact. On the orig- 
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inal complaint and the regulations that existed as 
of that time, which we have admitted, if we have 
to bring it down to date through regulation changes 
and rate changes it will be rather difficult. Now, 
unless I am mistaken I think that the plaintiffs, 
and I think I am prepared, at least I’d like to sound 
you out on this, to try the case on the basis of the 
original regulations and the original rates. The dif- 
ference will be, as I understand it, on whether or [9] 
not you should have 1 meter or 30 meters. If it is 
established in that case that you should have 1 
meter then it is a matter, I believe, of probably 
mathematical computation to bring it down to date, 
but if they have anything else in mind besides that, 
why, then I would have to in my answer deny the 
regulations and bring in a lot of others which would 
really complicate the case. 

Mr. Cottis: I think the whole essence of the 
thing is whether each of the plaintiffs is a single 
customer or whether they are as many customers 
as each of them owns buildings, and that certainly 
is the issue. The rest of it is arithmetic. 

Mr. Rader: I believe it is, but I didn’t know 
for sure that was your feeling also. 

The Court: If that is the case I suppose that a 
pre-trial conference would in no event accomplish 
anything since, if that is what you eall the basic 
fact, I hardly suspect that you could agree on it. 

Mr. Rader: I think that that fact, if we can 
eliminate all the other factors and there are a good 
many additional facts alleged, I believe, frankly, 
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before trial time I will be able to agree with coun- 
sel on practically all of these side issues that we 
have and if it will remain with just that one basic 
issue I believe, but at this time I am unable to state 
that. Frankly, I just haven’t had a chance to check 
all the side issues. 

The Court: That appears to be just a question of 
construing the ordinance. [10] 

Mr. Rader: Actually, I don’t believe it is. It will 
be a question of commonlaw application, I believe, 
as applied to utility regulations. There may be a 
statutory problem involved in the thing too. 

The Court: Well, will it require adducing evi- 
dence ? 

Mr. Rader: I believe it will, yes, Your Honor. 
‘There is a charge that we treat this establishment 
and these consumers, these plaintiffs, different than 
other similarly situated consumers. I assume that 
they intend to produce evidence that there is dis- 
crimination there. They also charge that the City 
made representations to them that they would re- 
ceive certain preferential treatment which we have 
denied and I assume that they will produce evidence 
on that. I assume that they may also produce evi- 
dence by expert witnesses as to whether or not the 
classification made by the City is reasonable and is 
one customarily made in utility regulations and rate 
findings. By the same token I assume we will prob- 
ably produce our own expert witnesses as to that 
point, but I believe that will be about the essence of 
the case. If counsel has any other ideas I would ap- 
preciate hearing it, but that is the way I view the 
case. 
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Mr. Reischling: If the Court please, it was my 
idea that this pre-trial conference would be held to 
limiting the issues to the pleadings of the case and, 
of course, that counsel would stipulate to the truth 
of certain of plaintiffs allegations so that we would 
not have to go forward with evidence to prove [11] 
things that had been admitted by this pre-trial con- 
ference and I am in accord generally, I believe, 
with what counsel has said. It is our purpose to 
limit the issues. There may be some matters in which 
evidence may be introduced that we will offer, but I 
see no reason why, if we cannot have a pre-trial 
conference today, that we could not by agreement 
perhaps stipulate to certain things so we can limit 
the issues as of the time that the trial commences 
so that the time consumed in the trying of the case 
ean be reduced to the extent that they have agreed 
upon, matters that have been contained in the 
pleadings. 

The Court: Well, you can stipulate all you 
want, and, of course, you should do that if you can 
agree on any of these matters, but at least you 
wouldn’t require the Court to take any action on 
those other than to recognize the stipulation, which 
the Court will do unless you attempt to stipulate on 
matters of law. Then it will probably be reached 
about the 28th. 

Mr. Cottis: The 28th, a week from Monday. 

The Court: No, I mentioned next Thursday. I 
don’t know. I haven’t got the calendar here. 

Mr. Hellenthal: Can I go get the calendar? 
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The Court: Then, will it go approximately to 
the 24th; it wouldn’t be far off from that? 

Mr. Hellenthal: And Your Honor, we will go, 
as I understand Your Honor to state this morning 
that in case we do get started Thursday, which 
appears to be a likelihood that we will, [12] that 
we estimate the case will take about 2 days, that 
Your Honor will be willing to hold a Saturday 
morning session if necessary ? 

The Court: Well, what is the reason for that? 

Mr. Hellenthal: For the reason that I stated 
this morning, that I have these witnesses coming 
from out of town and I hesitate to keep them all 
during the week end if it can be avoided. 

Mr. Rader: If it please the Court, because of the 
fact we have so many out of town people coming on 
this thing, unless it would too seriously inconven- 
ience the Court, I know it would be greatly to my 
convenience to have it start Monday morning at a 
time certain and continue wntil concluded. That 
would be a week from Monday. It is of enough im- 
portance that our witnesses from the States and our 
expert testimony will be expensive and which will 
of necessity have to be employed from the States 
that we not be jeopardized too closely and have it 
drag out over a week end which it is almost certain 
to do, it appears to me, if we don’t start until Thurs- 
day or maybe Friday. 

The Court: Well, I have had my calendar dis- 
arranged too many times now on account of this 
Fairbanks case that it has resulted in great incon- 
venience to litigants as well as to the Court and I 
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date that has been finally set for trial. 

Mr. Rader: Well, that was my reason. This is 
the time we are finally setting it for trial and I 
thought that this would be a proper time to request 
that change. [13] 

The Court: Well, but that doesn’t take into eon- 
sideration the fact that I have several days in which 
I have been called on to further disrupt or disar- 
range the calendar in order to get some case started 
next Thursday which may run beyond next Monday. 

Mr. Reischling: If the Court please, for the rec- 
ord I too want to resist any further continuation on 
the ground that I missed a motion made for a con- 
tinuance of this case and it was set for the 23rd of 
this month. I have a case I am supposed to be in 
Seattle to try on the 30th, and I had one that I had 
to try on the 22nd or rather Tuesday of this week, 
therefore, if the Court will start the case at the 
earliest possible moment that will. of course, be in 
accord with the setting which the Court has here- 
tofore given to this case and which will much more 
suit my convenience. 

The Court: JI have just indicated that is what 
the Court would do. I suppose there is nothing fw- 
ther then to call to the attention of the Court at 
this time. If not, it should be understood that the 
ease will start on the 28th with the possibility that it 
may be one day later—I mean the 24th. If there 
is nothing further we will adjourn this Court until 
Thursday morning. 
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(Thereupon, at 2:23 o’clock p.m., Court was 
adjourned to Thursday, March 24, 1955, at the 
hour of 10:00 o’clock a.m.) [14] 


The Court: J assume the parties are ready for 
trial this morning. 

Mr. Rader: Ready, Your Honor. 

The Court: You may make your opening state- 
ment. 

My. Hellenthal: Your Honor, we should like to 
request at this time that in order to simplify the 
facts to be presented that we hold a pre-trial confer- 
ence which I think should take not more than 20 
minutes to a half hour and which should save per- 
haps a half a day of testimony. 

The Court: I thought you were engaged in doing 
that the last several days. 

Mr. Hellenthal: Your Honor, you will recall that 
originally the pre-trial conference in this matter 
was scheduled on the 22nd of March, then the pre- 
trial conference instead was scheduled for 2:00 
o’elock on the 18th of March when Your Honor re- 
turned from Fairbanks after his first recent trip 
there and at that time the City, defendant, an- 
nounced that they were not prepared to participate 
in the conference because counsel had just returned 
from traveling outside. The parties thereupon 
stipulated that they would endeavor Monday, which 
was the earliest date that the City would be pre- 
pared, to meet and enter into a stipulation to accom- 
plish these purposes. A meeting was held on Mon- 
day, this last Monday of this week, and a stipula- 
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tion was prepared, but yesterday the City was un- 
able to sign the stipulation for reasons [16] of its 
own, however, there are many factors that can be 
stipulated to. I think 95 per cent of the matters con- 
tained in the integrated stipulation which was 
signed by counsel for plaintiffs and which is a mat- 
ter of the files—it was filed yesterday, I believe— 
and using that as a basis I think we can accomplish 
great things with this pre-trial conference. 

The Court: Well, what do you propose as a 
means of accomplishing—elimination of issues here 
or narrowing of issues or do you mean what is al- 
ready set forth in the proposed stipulation? 

Mr. Hellenthal: Your Honor, I would suggest 
that the Complaint, Supplemental Complaint and 
Answer be used as a guide and that we follow the 
normal method. For instance, take paragraph 1 of 
the Complaint—I know that the City right now will 
agree to admit the facts in that paragraph and if we 
follow that method, which was the sensible method 
followed in the stipulation, I think we ean eliminate 
a great many factual issues. 

The Court: You may propose what things you 
think should be agreed to here and we will see what 
the defendant has to say about them. 

Mr. Rader: If it please the Court, the defendant 
has endorsed on the answer a demand for a jury 
trial. I think my own objection might be governed 
somewhat as to what the Court’s ruling on that is. 

The Court: Well, was it in time? 

Mr. Rader: Yes, it was endorsed on the an- 
swer, [17] your Honor. I think the rule is within 
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10 days of the last pleading. So far as that is con- 
cerned we can request a jury trial at this moment if 
it had never been requested before because of the 
amended complaint. 

The Court: No, you can’t get a jury trial merely 
by amending pleadings. 

Mr. Rader: I don’t need to rely on that. It is en- 
dorsed on the original answer. Actually it is con- 
tained in paragraph 3 of defendant’s prayer. 

The Court: Well, apparently that has been over- 
looked. I don’t suppose we have any jurors in at- 
tendance. 

Mr. Rader: Well, it certainly wasn’t overlooked 
by the parties. It has been discussed between myself 
and the plaintiffs. 

The Court: It apparently has been overlooked 
by the Court. I don’t know whether there is any 
jury 

The Bailiff: The jury is excused until next Mon- 
day morning. 

Mr. Hellenthal: Your Honor, we have consist- 
ently taken the position that in this equitable pro- 
ceeding that the defendant, nor plaintiffs for that 
matter, are not entitled to a jury trial. This is not 
a jury ease. The relief sought is wholly and entirely 
equitable relief and I think that counsel for the City 
is in complete agreement on that. 

The Court: What is the City’s position with ref- 
erence [18] to that? 

Mr. Rader: If it please the Court, it is an action 
which is primarily an action in which it is alleged 
discrimination, discriminatory rates and discrimina- 
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tory application. Several items of fact have to be 
decided and I would assume that we had a right to 
a jury trial on it. 

The Court: Just because there are questions of 
fact, that isn’t what gives you the right of a jury 
trial. It is the nature of the action. What have you 
to say about that? 

Mr. Rader: The action is pursuant to Territo- 
rial Statute. I can’t state whether it is an action for 
loss of damages—it is an application for a refund 
of 


The Court: It asks for injunctive relief. Unless 
you contend that is merely camouflage it would ap- 
pear to be an equitable action. 

Mr. Rader: I don’t know about camouflage, but 
I think they probably did want injunctive relief all 
right. As to the future I assume that the injunctive 
relief would apply, but as to the past it is the ques- 
tion of discrimination. I think that it is a matter 
of reasonableness of rates and rate classifications. 

The Court: I am inclined to think it is a non- 
jury case. Well, you may proceed with your pro- 
posals then. 

Mr. Hellenthal: Your Honor, we have proposed 
that paragraph 1 be admitted by the defendant— 
paragraph 1 of the [19] complaint. This paragraph 
has not been supplemented by supplemental plead- 
ings. 

The Court: Well, why does anything like that 
have to be admitted. It is a matter of record. 

Mr. Rader: It is admitted in the answer. 

Myr. Hellenthal: It is denied in the answer. 
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The Court: A denial of something that is a mat- 
ter of public record is no denial, so you might—— 

Mr. Rader: There is no question on that. We will 
admit it. 

The Court: That is always disregarded. 

Mr. Hellenthal: We propose, Your Honor, that 
paragraph 2 be admitted for the purposes of the 
record in this pre-trial conference. 

The Court: If it is admitted it is something of 
which the Court can take judicial notice of. 

Mr. Hellenthal: Yes, Your Honor. Paragraph 4 
is admitted. Paragraph 7(a), we propose that it 
be admitted except for possible arithmetical errors 
in computation. 

The Court: Well, I suppose you mean paragraph 
7 as supplemented ? 

Mr. Hellenthal: Yes, Your Honor. 

Mr. Rader: If it please the Court, paragraph 
7T(a), of-course, which says ‘“‘correct billing per 
plaintiffs theory,’’ [ am unable to read their mind, 
however, the City has provided—I [20] have gone 
on our auditor’s report—a complete breakdown of 
amounts paid to the City, the kilowatt hours used 
by the plaintiffs and the computation of what their 
bill would be if the meter readings were combined. 
Now, I think that there is a $200.00 or $300.00 dif- 
ference. One of the differences arises out of the fact 
that the plaintiffs contend that $400.00 damage and 
$400.00 a month since January 1 should be included 
and I think they have included it in their supple- 
mental pleadings. I can’t agree with that, but this 
is largely a matter of mathematical computation and 
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I think Mr. Hellenthal has received copies of this, 
have you not, Mr. Hellenthal 2 , 

Mr. Hellenthal: No, not their final computation, 
but we did work closely with the City people in the 
preliminary computation. 

Mr. Rader: Let me ask Mr. Hellenthal if he 
would accept our computations ? 

Mr. Hellenthal: I would be very happy to ray) 
over them, yes. I think that, of course, is within 
our savings clause except for errors in arithmetical 
computation. I am more interested in the admission 
as to the body of paragraph 7(a). 

Mr. Rader: What do you mean ‘‘the body of 
paragraph 7(a)’’? 

Mr. Hellenthal: The words beginning on page 2 
of the complaint ‘‘That plaintiffs are each fur- 
nished’’ as supplemented by paragraph 1 of the 
supplemental complaint of Richardson Vista [21] 
Corporation and as supplemented by paragraph 
1(b) of supplemental complaint of Panoramic View 
Corporation. 

Mr. Rader: If it please the Court, I am not 
going to admit to their supplemental complaints 
because they are supplemental complaints. I think 
they are trying to change their whole theory of the 
case. Now, I will admit these computations and I 
will admit the first preface matter of paragraph 7 
of the plaintiff’s original complaint. 

Mr. Hellenthal: Would you specify that, please. 

Mr. Rader: Well, all of that that goes before 
7T(a). 

Mr. Hellenthal: Fine. 
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Mr. Rader: I will admit that and if they would 
merely examine our rate computations here as to the 
correctness of them, and Mr. Hellenthal has been 
working on this thing with the City auditors more 
than I have, or we will call an auditor to introduce 
and prove that our figures are correct if they don’t 
want to accept them. 

Mr. Hellenthal: Will Mr. Rader admit the first 
line of paragraph 1 of Richardson Vista supple- 
mental complaint—the first sentence, rather ? 

The Court: Well, aren’t there 2 supplemental 
complaints ? 

Mr. Hellenthal: Yes, Your Honor. 

The Court: Which one are you referring to now ? 

Mr. Hellenthal: Richardson Vista supplemental 
complaint which was filed March 1, 1955. [22] 

Mr. Rader: You mean all of Number 1, that one 
sentence ? 

Mr. Hellenthal: The first sentence of Number 1, 
Mr. Rader. 

Mr. Rader: ‘*That durmg the calendar years 
1952, 1953 and 1954, plaintiff Richardson Vista Cor- 
poration was billed monthly as if each of plaintiffs’ 
nineteen buildings were a separate customer of de- 
fendant.’’ We will admit that. 

Mr. Hellenthal: Will My. Rader admit the sec- 
ond sentence of paragraph 1 of Richardson Vista 
supplemental complaint? 

Mr. Rader: Admit you were overcharged? Of 
course not. 

Mr. Hellenthal: Is there any portion of that 
sentence that can be admitted ? 
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Mr. Rader: I will admit that we have charged 
you in accordance with—and I believe we might 
so mark this so we know what we are talking about. 
Will you mark this as Defendant’s Exhibit A. We 
will admit that the defendant, from August 1, 1951, 
to December, 1954, billed and the plaintiffs paid in 
accordance with Defendant’s Exhibit A for identi- 
fication. We will also admit that we threatened to 
continue billing each of plaintiffs as an individual 
consumer, which I think is what you want, isn’t it? 

Mr. Hellenthal: Partly. May I examine Defend- 
ant’s Exhibit A marked for identification—no, it 
is marked A without qualification. 

Mr. Rader: It should be for identification. 

Mr. Hellenthal: It isn’t complete because it re- 
lates only to Panoramic View. I think the subject 
at this time is [23] Richardson Vista schedule and 
then later get to Panoramic View. 

The Court: You mean you have the wrong 
paper? 

Mr. Reischling: 7(b) is for Panoramic View. 
It is quite similar to 7(a). We will discuss that, if 
the court will permit, in a moment. 

Mr. Hellenthal: So I would suggest that the 
paper which is marked Exhibit A be withdrawn and 
that a new A be substituted and marked merely for 
identification. 

Mr. Rader: If it please the court, we have Pano- 
ramic View marked A and Richardson Vista will 
be marked B. 

Mr. Hellenthal: Now, of course, I am not pre- 
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pared to stipulate as to the accuracy of these things, 
never having seen them before, but I do agree they 
should be marked then we will go over them and we 
will be getting some place. Now, if I understand 
it correctly a paper consisting of 2 parts represent- 
ing ‘‘Electrical Billing to Anchorage Rental Service 
for Richardson Vista Apartments—House Meters”’ 
and for ‘‘Panoramic View Apartments—House 
Meters’’ has been marked Exhibits A and B, is that 
correct ? 

The Clerk: Yes. 

My. Hellenthal: Where is the other part? 

Mr. Rader: Here it is. 

Mr. Hellenthal: The compilation as to Pano- 
ramic View is marked Defendant’s Exhibit A for 
identification. The compilation for Richardson Vista 
—these are both Panoramic View. 

Mr. Reischling: May I say for the record [24] 
that buildings 20 to 33 are Panoramic View as 
shown on that exhibit so there should be no difficulty. 

Mr. Hellenthal: Your Honor, we have no reason 
in the world to doubt the accuracy of the compilation 
because to the preliminary compilation we gave our 
compilation to the City, they in turn gave their 
preliminaries to us and I think we are off a few 
dollars. This is a final one I have never seen before 
and I am almost positive it is correct, but not having 
seen it I will not admit it at this moment, but we will 
within a few hours. 

Mr. Rader: If it please the court, now in both 
of these exhibits I want to make it clear that we are 
not agreeing that either corporation is entitled to 
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the rates which they contend, but we have for the 
convenience of the court and for the convenience 
of the litigants attempted to include them all in one 
exhibit so as to show the difference. 

The Court: Well, as I understand it, all that 
these tables show is the charges that have already 
been made against the two corporations. 

Mr. Rader: And it also shows the difference 
in what those charges would have been had all of 
the house meters been combined and read as one 
meter on the consumption indicated month by 
month. In other words, I think it indicates a differ- 
ence in the theories of billing. 

The Court: Well, the difference, as I understand 
it, is based on the contention of the plaintiffs and 
the contention of [25] the city. 

My. Rader: That is correct. 

Mr. Hellenthal: Are you prepared, Mr. Rader, 
to stipulate which schedule was applied at all times 
and in all points in the compilation at this moment? 

Mr. Rader: Yes, it would be our published rate 
schedules as they were brought down to date. 

Mr. Hellenthal: Do you have at your fingertips 
the dates when the changes were made and what 
changes were made? In other words, I think we can 
admit that Schedule C-1 was followed throughout 
1951 and probably 1952; then somewhere in 1953 
there was a change made; later another in 1954; 
another in 1955—2 in 1955. Are you prepared to 
stipulate as to what changes were made and where? 

The Court: Well, before vou discuss that is 
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there any possibility of agreeing on these figures 
as reflected in these exhibits? 

Mr. Hellenthal: J am sure—we have asked that 
the applicable schedules be produced in court and 
I think they are produced and when we have those 
papers we will be able to. Can we pass that then, 
Mr. Rader, for the moment? 

Mr. Rader: I think we can handle it right now. 

Mr. Reischling: If the court please, before we 
get into the matter of application of rates to sched- 
ules, the court will note that the supplemental com- 
plaint of Panoramic View is drawn [26] slightly 
different than that of Richardson Vista. 

The Court: Is it reflected in this exhibit? 

Mr. Reischling: Yes. 

The Court: It seems to me that in order to ex- 
pedite this thing you ought to know right now 
whether you are going to insist on proof that the 
computations that have been made are correct or 
whether you can agree that these figures are 
correct? In other words, if it is going to take a week 
here to go over the bookkeeping of the City I might 
as well refer the case to a Master for accounting. 

Mr. Hellenthal: No, your Honor, I stated, and I 
believe correctly, that at 1:00 or 2:00 o’clock this 
afternoon we will be prepared to say whether these 
schedules which we have just seen for the first time 
reflect the true factual picture, but on the question 
of application of tariffs that can only be determined 
when the documents that we have demanded are 
produced. 

My. Reischling: I wanted to make my point, 
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if the court please, that we have alleged that Pano- 
ramic View used a certain number of kilowatt hours 
during the period set forth in the complaint, that is, 
annually, and by the months the City has furnished 
us as is shown in Exhibit A a total compilation of 
Kilowatt hours together with their computation of 
a rate schedule. Now, we have alleged in our supple- 
mental complaint that we are entitled to a rate in 
accordance with the quantity of power consumed by 
us. In other words, we are not arbitrarily saying we 
are [27] entitled to Schedule C-1 or Schedule C-2. 
We contend that is a matter for the court to deter- 
mine. That is a matter of law on the basis of power 
that was consumed as to what classification into 
which we fall, and accordingly it would be deter- 
mined just automatically as to which rate we are 
entitled to. That is the manner in which we have 
amended 7(a) and I think it is a very simple matter. 
As soon as it has been determined the City can see, 
as I know they will, the total quantity of power 
that was used by us, but we are not contending in 
that paragraph that we are entitled to any special 
rate, but the rate to which we should be entitled 
in accordance with the service that is furnished to 
us and the quantity of power that is used by us. 
Have I made myself clear on that? 

The Court: Yes. I am just wondering now if 
we are not putting the cart before the horse if the 
court must first determine what schedule should 
have been applied, then there is no use of talking 
about figures here. The compilation of that would 
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have to be determined first then it would be a 
matter of computation. 

Mr. Reischling: ‘That is our contention. 

Mr. Hellenthal: ‘Mr. Rader I believe is prepared 
to stipulate as to what schedules were applied during 
various periods. Am I not correct? 

My. Rader: Yes. 

The Court: Well, wouldn’t that be a part of the 
computation? It seems to me what you should try 
to agree on now is [28] what schedules were ap- 
plicable. 

Mr. Hellenthal: But Mr. Rader will tell us what 
application of schedules the City has made during 
all periods. 

The Court: But that is a part of the computa- 
tion, it seems to me. 

Mr. Hellenthal: Otherwise we will have to take 
proof on it. 

Mr. Rader: If it please the court, I am com- 
pletely unable to understand My. Hellenthal. He 
is willing to agree our computations are right which 
are mitigated on the schedule. What do you mean, 
vou will have to take proof on it? 

Mr. Hellenthal: If I go all through this sched- 
ule—I know that at different periods here, on differ- 
ent dates during this 4-year period that different 
rate schedules were applied. Now, where the break- 
off points are would take me an enormous amount 
of time to determine and that matter is mght at 
your fingertips. 

The Court: Well, why bother at this stage with 
what schedules were applied. It seems to me all we 
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would have to have here is the current consumed. 
If you can agree on that then the court finds what 
schedules were applicable. That is all we need. 

Mr. Rader: That is correct. 

The Court: Well, how about agreeing then? 

Mr. Rader: That is correct. We have prepared 
the exhibits. We tried to prepare what they did 
pay and we tried to follow through their theory 
consistently as to what they should pay [29] and 
make the difference which would put it all at the 
court’s fingertips. Right there is what we tried to 
do with these exhibits A and B. 

Mr. Hellenthal: On quantity I anticipate no 
trouble whatsoever. 

The Court: Well, the court doesn’t find it satis- 
factory to say that you don’t anticipate it. This is 
the time to agree on something, if possible, and if 
you just anticipate agreements, well, you might as 
well go ahead with the trial. 

Mr. Hellenthal: I have got to check every page 
of this against my figures. I plan to do that during 
the noon hour. 

The Court: You don’t trust the City’s figures? 

Mr. Hellenthal: Oh, yes, but errors and things 
like that can ereep in, but, as I say, I have no reason 
to distrust them, none whatsoever, but I don’t want 
to buy a pig in the poke. 

The Court: Well, it seems to me that we are 
getting down now to not where we are trying the 
ease, but where we are preparing it for trial. 

My. Reischling: If the court please, I, of course, 
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feel that the City has given us a true and correct 
statement of the power, that was furnished to us 
which was used by us. I do not want, however, to be 
bound, and J am certain counsel does not either, by 
the conclusions that we reach and I think what we 
are talking about now is the conclusions which the 
City has reached as shown by these exhibits. Now, 
they have even tabulated this to show [80] the total 
amount of money that was paid by Richardson Vista 
on the one hand and Panoramic View on the other. 

The Court: You say they have or haven’t? 

My. Reischling: They have. I mean, it is tabu- 
lated on the exhibits. We can concede we paid that 
much money. They do, however, further have a fig- 
ure which they deduct from the amount that we paid 
and we do not know how they arrived at that figure, 
that is, whether it was combined billing on C-1 rate 
or C-2 rate or what particular rate they used and 
that is one of the things we believe that the court will 
eventually determine, what is the proper rate, so 
we are merely asking the City to stipulate as to the 
amount of power that was used and we paid the 
bills that we say we paid by the money they received 
and that they were paid in effect on protest, which 
the record will show they were, and I think the 
City will concede that inasmuch as this case has been 
pending since January, 1952. 

The Court: Well, it seems to me that if we have 
the current consumed and amount paid, or if you 
ean agree 

Mr. Hellenthal: We can agree on that. 

The Court: But when? Right now? 

Mr. Hellenthal: We will agree right now subject 
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to any errors in arithmetic that the quantities are 
correct and that the amounts that we paid are cor- 
POC. 

Mr. Reischling: Excepting as to the proper ap- 
plication of the rate which the City has applied on 
this second figure. We [31] do not know whether or 
not they used the proper rate in arriving at the 
figure which they deducted from the amount we 
paid them. 

‘The Court: I have already announced that is 
something that will have to be determined by the 
court, but at the present time it seems to me we need 
nothing more than an agreement on the amount of 
current consumed and amount paid. 

My. Reischling: That is right. 

The Court: Well, can we agree on that now ? 

Mr. Hellenthal: Yes, I believe we have agreed. 

Mr. Rader: Yes. 

The Court: All right. Now, where do these 
figures appear? You must remember I haven’t seen 
these exhibits—the total current consumed shown 
in these exhibits. 

My. Reischling: In 7(b), Your Honor, the total 
month by month power used is set forth there by 
kilowatt hours. 

Mr. Hellenthal: Perhaps Mr. Rader ean tell us 
quicker than I can on those totals. 

Mr. Rader: Referring to Exhibit A as an ex- 
ample, the building number is the first lefthand 
column and the months are across the top. The KW 
Hours, the column under those indicate the kilowatt 
hours consumed and the figure ‘‘billed’”’ or the col- 
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wnn under ‘‘billed’’ indicate the amount that the 
City of Anchorage billed for those kilowatt hours 
on the buildings indicated. Now, it has ‘Totals 
as Billed’’ down at the bottom of the lefthand col- 
umn. That includes the total amount consumed by 
all of Panoramic [382] View for, as an example, 
the first column, September, 1951. Then under 
‘‘Billed’”’ is the total of what they paid the City. 

The Court: Then that is sort of misleading, but 
so long as it is understood that the billing or the 
amounts paid in each instance coincide with that for 
which they were billed, why, we can consider the 
heading as comprehended payment also. In other 
words, the amount billed was the amount paid. 

Mr. Rader: Yes, we agree to that. There is no 
question about that. Now, the next line is ‘‘ Total by 
Combining Readings.’’ Now, that is what they would 
have had to pay if all of their meters had been 
combined within Schedule C of the commercial 
rates of the existing rates at that time, which we 
understand is their theory of the case. To under- 
stand this, Your Honor would have to understand 
the more you 

The Court: Of course, I understand that, but I 
think this last item would merely be of some as- 
sistance to the Court at perhaps a later stage, but 
it seems to me all we need here is an agreement on 
the total current consumed and amount paid. 

Mr. Hellenthal: We can agree on that. 

The Court: Well, then it seems to me we can go 
to the next item. 
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Mr. Hellenthal: The next is paragraph—well, 
the dates that the different tariffs went into effect 
and Mr. Rader has indicated he is prepared to give 
us those dates. 

Mr. Rader: Defendant’s Exhibit C is the tariff 
published [33] in the telephone directory. 

Mr. Reischling: May I have the date of that 
counsel, to Exhibit C? You didn’t give us the date. 

Mr. Hellenthal: May I examine it. Now, I notice 
vou have written on here ‘‘published summer 1951.”’ 

Mr. Rader: Yes. 

Mr. Hellenthal: This Exhibit C for Identifica- 
tion is identical with Exhibit A of Plaintiffs’ Com- 
plaint, is it not? 

Mr. Rader: I believe it is. It is the rates that 
went into effect January 1, 1951. 

Mr. Hellenthal: Can we have, instead of the 
summer 1951 give the effective date rather than the 
published date, if you have it? 

Mr. Rader: Do you want me to write that on 
the exhibit ? 

Mr. Reischling: ‘That will be all right. 

Mr. Hellenthal: We have checked it. It is iden- 
tieal to Exhibit A of Plaintiffs’ Complaint. 

Mr. Rader: I have written on it ‘‘January 1, 
1951.”’ 

Mr. Hellenthal: Fine. 

Mr. Reischling: Satisfactory. 

The Court: Then you are agreed on that. 

Mr. Rader: Yes. 

The Court: Does that set forth all of the sched- 
ules that are involved here? 


96 City of Anchorage, ctc., vs 


Mr. Rader: I didn’t understand. [84] 

The Court: Does that set forth all of the 
schedules? 

Mr. Rader: No, there have been several revi- 
sions since that date and I will produce those right 
now if your Honor 

Mr. Hellenthal: Now, one more stipulation. Is 
counsel prepared to stipulate that Exhibit C for 
Identification was the entire and complete rate 
tariff in force in the City of Anchorage at that time, 
that is, from January 1, 1951, until the effective date 
of the next exhibit you are going to offer? 

Mr. Rader: I can only stipulate that it is the 
rate schedule published in the telephone directory 
and remained in effect until the next exhibit which 
I will produce. 

Mr. Hellenthal: Do you have any other rate 
schedules other than those published in the tele- 
phone directory during that period? 

Mr. Rader: We have no other rate schedules. We 
have some regulations which will be applhieable. 

Mr. Hellenthal: And you have produced them? 

Mr. Rader: I will produce them. 

Mr. Hellenthal: Have you produced them in 
Court in accordance with our notice to produce 
them ? 

Mr. Rader: I think IT have them in my possession 
at this moment. 

Mr. Hellenthal: Could I see them? 

Mr. Rader: I would prefer we not see them now. 

Mr. Reischling: I have one question that has not 
yet [85] been decided. Is this Exhibit C which was 
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Just stipulated to the exhibit upon which the rates 
charged Panoramic View and Richardson Vista in 
1951 was based ? Is this the one? 

Mr. Rader: “Yes. 

Mr. Reischling: It is the one and this is the 
schedule then upon which the rates charged to these 
two plaintiffs were charged until the next published 
revision of that schedule. Is that correct? 

Mr. Rader: That is correct. 

Mr. Hellenthal: Which will be Exhibit D. 

Mr. Rader: Yes. 

Mr. Reischling: Then to go just one step fur- 
ther on this stipulation, each subsequent published 
revision would be the revised schedule upon which 
the rates charged these two plaintiffs would have 
been figured during each succeeding period of time? 

Mr. Rader: That is correct. 

Mr. Reischling: And the rates would have been 
figured on nothing else other than these particu- 
lar schedules, is that correct? 

Mr. Rader: Counsel keep wanting to limit the 
rules and regulations of the City of Anchorage Util- 
ity Department to these published rates. I will not 
do that. I will say that these the rates, the schedule 
of tariffs upon which the rates were computed. I do 
not admit that it includes all of the regulations of 
the P.U.D. department as to condition of serv- 
ice. [36] 

Mr. Hellenthal: Now, may I ask—vwell, I don’t 
want to belabor this, but during the period covered 
by Exhibit C was Schedule C, commercial rate, the 
rate that was applied by the defendant? 
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Mr. Rader: Yes. 

Mr. Hellenthal: No other of the scheduled tariff 
in Exhibit C? 

Mr. Rader: That is correct, only Schedule C. 

Mr. Hellenthal: Jam prepared then to pass on to 
Exhibit D. 

Mr. Rader: Do you stipulate you admit it should 
be Schedule C? 

Mr. Hellenthal: From all we know we will admit 
that. We frankly don’t know what the most favor- 
able rate is, but we suspect it is Schedule C. 

The Court: If Schedule C emobdies the entire 
schedule then in effect, then, of course, it seems to 
me that it would have to include the rate charged 
here. 

Mr. Hellenthal: Well, to be perfectly frank 
about it, for this particular period of time it is 
Schedule C, but it isn’t going to be for the periods 
of time in some of these succeeding exhibits neces- 
sarily. But we do say this, that if Schedule C during 
1951 was the most favorable rate applicable to plain- 
tiffs’ customers we will go along on that condition, 
but we do not know what the most favorable is. [37] 

The Court: You will go along where? 

Mr. Hellenthal: We will stipulate that was the 
one applied and should have been applied. 

The Court: Well, you mean if it was the most 
favorable rate you are willing to agree. Is that it? 

My. Hellenthal: Oh, no. If it were the most fa- 
vorable rate we would definitely agree it should 


apply. 
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The Court: That is what I say. You would agree 
it was the most favorable rate. 

Mr. Hellenthal: Yes, Your Honor. 

The Court: You are willing to agree that is the 
rate that should have been charged because it is the 
most favorable rate? 

Mr. Hellenthal: If it is the most favorable rate 
and we strongly suspect that is the most favorable 
rate. 

The Court: I don’t know that that is going to 
contribute much because, after all, if the Court de- 
termines that some other schedule is applicable, 
rather than the one that has the most favorable 
rate, you don’t contribute anything by merely stat- 
ing you are willing to take the most favorable rate. 

Mr. Reischling: I didn’t understand Your 
Honor’s ruling, but I believe that the Court should 
understand when we talk about most favorable rate 
we are talking about it in connection with a specific 
classification that is made, that is all; that each par- 
ticular classification the Utilities Department may 
make [38] as to the service it renders consumers. 
All consumers within that classification are entitled 
to the most favorable rate. In other words, it must 
be uniform. I believe that is the law. That is all we 
are contending here. 

The Court: That is the reason why I think it is 
unnecessary to express yourself with reference to 
that. If that happens to be the law the Court is going 
to make that determination, so we needn’t go into it 
now. 
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Mr. Reischling: That is what I understood, Your 
Honor. 

Mr. Rader: If it please the Court, some of my 
difficulty is because of the fact that plaintiffs, in 
their complaint and in conversations until yesterday 
—it is my understanding that they were limiting 
themselves to Schedule C and had a concrete con- 
tention as to what they were entitled to. By the 
amended complaint they are saying, ‘‘We don’t 
know what we are entitled to.’’ Which in effect 
says, ‘‘Come in and give us something. We don’t 
know.’’ Some of my schedules did not take into con- 
sideration every possible rate schedule unless it 
was the effective rate C under which we consist- 
ently billed them. Now, there is a schedule known 
as ‘‘LP’’ which is large power. I don’t know the 
exact effective date of that. I think it was the sum- 
mer of 1953, but I don’t have with me the actual 
effective date of that. I assume what they say is, 
when we say whatever rate is most applicable, why, 
then I have to produce every rate that we have. Ac- 
tually, this is as available to them as it is to me. I 
don’t know why they [89] don’t produce them 
themselves. They are in the telephone books and 
they can tell us what they want to do on it, but, at 
any rate, I have a published schedule of April, 1953. 
I don’t think the effective date is important be- 
cause it doesn’t change Schedule C from Exhibit C, 
but we can put it in. It may have some other sched- 
we that they are interested in—if you would make 
that Defendant’s Exhibit D for Identification. 
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Mr. Hellenthal: What is the effective date of 
that? 

Mr. Rader: I don’t know, but it doesn’t change 
Schedule C so I didn’t consider it of any impor- 
tance. 

The Court: I thought you said it was effective 
April, 1953. 

Mr. Rader: No, it was published April, 1953. 
Possibly it was published several months before it 
was effective. 

The Court: But at any rate it is the next 
schedule ? 

Mr. Rader: It is the next schedule, yes. 

Mr. Hellenthal: By published, you mean pub- 
lished in the phone book or on the City Hall bulletin 
board ? 

Mr. Rader: In the phone book. 

Mr. Hellenthal: You mean that is the first phone 
book that came out that had it in it? 

Mr. Rader: That is correct. 

My. Reischling: For the record, assuming that 
we were entitled to that particular rate, I think we 
are entitled to have the date under Exhibit D and I 
think it is within the knowledge of [40] the City. 

The Court: Except the City has explained why 
he doesn’t have it and it seems to be a good expla- 
nation. 

Mr. Hellenthal: I see absolutely no change be- 
tween Exhibits C and D. They are identieal. 

Mr. Rader: I think there is one change, isn’t 
there ? 

Mr. Hellenthal: Where is it? 
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Mr. Rader: I know that Schedule C is identical. 
That is the only one I thought we were going to be 
tied in with. Well, for instance, the published rate 
of April, 1953, doesn’t have rural rate schedule 
and there are several other changes in the thing. 

Mr. Hellenthal: I don’t see any other changes 
other than the admission of the rural rate which 
clearly is not applicable here. 

The Court: That would simplify things. If that 
is the next case we could go on to the next schedule. 

Mr. Rader: There are more changes than that. 
Tf you admit you don’t need it for your theory we 
will forget about it. 

Mr. Hellenthal: That is right. We will leave it 
the way it is. Let’s go on to the next schedule. 

Mr. Rader: There are several changes in it. 

The Court: Let’s see, that is marked ‘‘D,”’ is it? 

The Deputy Clerk: Defendant’s Exhibit D for 
Identification. 

The Court: Well, I don’t think these exhibits, 
when you [41] agree on them, ought to be marked 
for identification. They ought to be marked as ex- 
hibits in the ease. 

Mr. Rader: I was going to suggest that and 
overlooked it. Is that satisfactory with counsel? 
Mr. Hellenthal: Yes, it is on these exhibits. 
Mr. Rader: Defendant’s Exhibit E is the rate 

that went into effect July 1 of 1954. 

Mr. Hellenthal: Anything further, Mr. Rader? 

Mr. Rader: With permission of counsel, so that 
the Court may keep them clear—the exhibits speak 
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for themselves—I’d like to write on that exhibit the 
effective date. I don’t believe it has it. 

Mr. Hellenthal: Yes, will you write the effective 
date on it? 

Mr. Rader: Iam writing at the bottom. 

Mr. Hellenthal: You have written ‘Effective 
date July 1, 1954.” Anything further, Mr. Rader? 

Mr. Rader: We have one more rate schedule. 

Mr. Hellenthal: May I ask in connection then 
with D—I read Schedule (LP), large power users 
from Exhibit D. From Exhibit E, ‘‘This schedule is 
applicable to each meter furnishing electricity under 
Schedules (D), (C), or (P) and excluding Sched- 
ules (B), (WD), and (WC), when the monthly 
consumption is 10,000 KWH or more per month per 
meter. First 10,000 KWHrs. @ .0435. 10,001 to 
40,000 KWH @ .035 per KW. Over 40,000 KWH 
@ .0285 per KW. [42] the 5% reduction 
does not apply to Schedule (LP). Any special 
rate other than those listed in Schedules (D), (C) 
or (P) and not otherwise excluded, are not subject 
to the 5% reduction.’’ Mr. Rader, are you prepared 
to stipulate that that schedule which I have just 
concluded reading was placed into effect February 
1, 1953, rather than on July 1, 1954? 

Mr. Rader: I am not prepared at this moment 
to stipulate that it was. As I say, that is a different 
schedule than I had anticipated we would be using 
in Court. I will cheek it and find out if it is specially 
handled. I don’t know. 

Mr. Hellenthal: Then are you prepared to qual- 
_ ify the effective date by perhaps inserting the words, 
‘‘Exeept as to Schedule (LP)’’? 
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Mr. Rader: Well if you have information to the 
contrary we will limit the stipulation. I don’t know. 

Mr. Reischling: JI think if counsel could find out 
the effective date and advise us after the recess that 
would be satisfactory. 

Mr. Hellenthal: Now, Mr. Rader, again consid- 
ering Exhibit E, I shall read the last printed para- 
graph of Schedule C, ‘‘Schedule (C) Commercial 
Rate subject to 5% reduction on all consumption 
over the minimum monthly charge.’’ Was that done 
the effective date of that change? 

Mr. Rader: ‘That was effective on all billings 
after July 1, 1954. [43] 

Mr. Hellenthal: But not the LP to your knowl- 
edge? 

Mr. Rader: I don’t know about the LP. I will 
have to examine that rate. 

Mr. Hellenthal: Mr. Rader, are you prepared 
to stipulate that the two principal and in fact only 
changes in Exhibit E were the inclusion of Schedule 
LP and the 5 per cent reduction to commercial C 
rate? 

Mr. Rader: Iam sorry, I didn’t understand you. 

My. Hellenthal: Of course, the records speak for 
themselves, I suppose, but I will withdraw that, and 
we are prepared to go on to Exhibit F. 

Mr. Rader: If it please the Court, if we could 
leave Exhibit F open—it is the currently published 
schedule effective January 2 in the latest edition of 
the telephone book. I am sure that plaintiffs have 
several of those schedules in their possession at this 
moment, don’t you? 
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Mr. Hellenthal: We have something we cut out 
of the phone book entitled ‘‘Light and Power Tariff, 
effective rate on all billing starting January 2, 1955, 
and thereafter.’? Then we have another piece out 
of the phone book that gives ‘‘ Effective tariff start- 
ing February 10, 1955, and thereafter.’? Then we 
have another one saying ‘‘Effective tariff starting 
March 1, 1955, and thereafter.’’ We have three. 

The Court: Well, do we need to concern our- 
selves with the one that is not in effect? [44] 

Mr. Hellenthal: Well, I have here the first one 
which we think would be ‘‘F.”’ 

Mr. Rader: Might as well make that Exhibit F. 

Mr. Hellenthal: Will you stipulate that is the 
full and complete tariff effective January 2, 1955? 

Mr. Rader: I will stipulate that is the rates on 
which the billings were computed in effect at that 
time and that is all. 

Mr. Hellenthal: Yes. Now, I will hand counsel— 
then you don’t have the February change? 

Mr. Rader: No. 

Mr. Hellenthal: This is the March, 1955, phone 
book which was published last week, at least we got 
our copy last week, and it has something in here en- 
titled ‘‘ Effective rate on all billing dated February 
10, 1955, and thereafter.”’ I will hand that to counsel 
and see what he can come up with on that one. Now, 
the last thing that I think has a bearing would be 
another page in this book entitled ‘‘City of Anchor- 
age Urban Light and Power Rates, effective all bill- 
ing dated May 1, 1955, and thereafter.”’ 

Mr. Rader: All right. 
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Mr. Hellenthal: It has some relevancy so I would 
be willing that—— 

The Court: How would that have any relevancy ? 

Mr. Hellenthal: I don’t exactly know myself ex- 
cept we are interested in the future and we ask that 
future incorrect applications of existing favorable 
rates be enjoined. [45] 

Mr. Rader: Well, it, of course, depends on the 
outcome of this case so this one schedule may have 
to be revised. I don’t know what will happen there. 

The Court: I don’t think we have to concern 
ourselves with any proposed future schedule. 

Mr. Hellenthal: Well, I don’t have a knife or 
anything here, but why don’t we just give them 
the book and stipulate. 

Mr. Cottis: I have a knife. 

Mr. Hellenthal: Let’s go on then. Now, are those 
the complete rate schedules we have stipulated to? 

Mr. Rader: Mark that Exhibit G. 

Mr. Hellenthal: Exhibits A to G, inclusive. 

The Court: What does G show as to the effective 
date, if anything? 

Mr. Rader: February 10, 19595. 

Mr. Hellenthal: The last two, it is my under- 
standing both have the effective dates incorporated 
in the provisions of the schedules themselves. So 
now I think the next step will be paragraph 11 of 
the complaint. 

The Court: Well, I think that is superseded by 
Exhibits A and B. 

Mr. Hellenthal: Now, let me collect my wits 
here. Yes, it is tied in with 7 as supplemented and 
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I, too, believe that the stipulation that was made 
as to paragraph 7 would equally apply to paragraph 
11. 11 refers by reference to 7 which includes A and 
B [46] so any stipulation entered into applicable 
to A and B would be equally applicable to para- 
graph 11. 

The Court: Well, I don’t think there is any dis- 
pute on that. 

Mr. Hellenthal: Then I should like to proceed to 
paragraph 3 of the complaint. It is our understand- 
ing that the City will stipulate to the truth of that 
paragraph if the following is added commencing 
with the words ‘‘that the streets’’—except the last 
clause in the paragraph commencing with the words 
‘that the streets.’’ In other words, our preliminary 
discussions have indicated that if the words ‘‘that 
the streets and ways within both of said projects are 
the property of plaintiffs and have not been dedi- 
cated to the use of the public generally,’’ our previ- 
ous understanding has been if those words are 
omitted and the following words substituted the 
paragraph can be admitted, and substituting for 
those words I read the following, ‘‘That since’’ 

The Court: It is set forth in this proposed stip- 
ulation so you needn’t read it. 

Mr. Hellenthal: Ask that the words as set forth 
in the proposed stipulation be substituted and may 
I ask counsel for the City if that would be agree- 
able and if not what suggestions he would have to 
offer. 

Mr. Rader: In response to Mr. Hellenthal’s in- 
quiry, it is the same thing I told him yesterday; 
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that both tracts are [47] unsubdivided and located 
within the City of Anchorage. We admit that, except 
for the fact that we consider the streets as subdivid- 
ing the tract; the streets that exist, or if he wants 
to say ‘‘undivided except for the streets’’ we will 
admit that. Further, that the language in the pro- 
posed stipulation is acceptable providing that the 
dedication of the streets to the City of Anchorage 
for a period of 75 years is more or less a permit. 

The Court: Well, as I understand it, all you 
want to stipulate to is the factual situation. 

Mr. Rader: Yes. 

The Court: Well, why in the world should there 
be any difficulty in agreeing on that, that is an ex- 
isting thing visible to everybody. 

Mr. Rader: I thought we were agreed on it. 
With the changes that we are now making I don’t 
think there 1s any issue on it. The rest of the lan- 
guage in the proposed stipulation is proper except 
for the last sentence of that proposed language or 
the last clause which reads, ‘‘though dedication in 
fact has been accomplished.’’ I don’t stipulate to 
that. I don’t understand that to be a fact. I don’t 
believe there is any argument about that. 

The Court: Well, then as I understand it, as set 
forth in the proposed stipulation you agree, do you 
not, but not as to the last clause? 

Mr. Rader: If you insert additional words before 
this [48] clause ‘‘except for streets the tract is un- 
subdivided.”’ 

The Court: But where would you put that in the 
quoted material ? 
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Mr. Rader: You would have to make it the first 
sentence which is omitted under the proposed stip- 
ulation. 

Mr. Reischling: If the court please, I have lis- 
tened to counsel’s suggestion, but I have never heard 
before that an undivided tract becomes a subdivided 
tract with reference to streets as a legal matter. 
Now, actually, as a matter of fact, both Richardson 
Vista and Panoramic View were large unsubdivided 
tracts and they still are and Panoramic View just 
did dedicate certain streets to the City, but it is 
still an unsubdivided tract included within which are 
dedicated streets for the period of the leasehold. 

Mr. Hellenthal: In the case only of one project. 

The Court: Whv do we have to speak in legal 
terms or in terms of legal conclusions? Why not say 
what the facts are? It is improper to stipulate to 
questions of law anyhow. 

Mr. Hellenthal: What do you have here? A map 
of the project? 

Mr. Rader: Yes. 

My. Hellenthal: Do you want to stipulate that in 
the record ?. 

Mr. Rader: Yes, stipulate that the streets are as 
they exist. [49] 

Mr. Hellenthal: We will certainly go for that. 

The Court: It may be marked as Exhibit H. 

Mr. Rader: You will stipulate that buildings No. 
1 through 19 is Richardson Vista; buildings 20 
through 33 is Panoramic View and that the re- 
mainder of the buildings shown on there are three 
housing projects known as Hollywood Vista? 
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Mr. Reischling: Of course, that has no connec- 
tion with this particular case. 

Mr. Hellenthal: They are not a party to this case. 

The Court: We will recess to 2:00 p.m. 


(Whereupon, at 11:50 o’clock a.m., the court 
continues the cause to 2:00 o’clock p.m. of the 
same day.) 


(At 2:00 o’clock p.m., all counsel being pres- 
ent, the trial of said cause was resumed.) 


Mr. Rader: If it please the court, there is one 
thing that counsel asked me to stipulate to this morn- 
ing and I am prepared to now, and that is the LP 
rate on Defendant’s Exhibit E. It is called Schedule 
LP, Large Power Users. That the rate went mto 
effect February 1, 1953. I think that was what 
you asked me to stipulate to this morning. 

Mr. Hellenthal: I made that request and that 
you have complied with. [50] 

The Court: What does that bring us down to? 

Mr. Hellenthal: That brings us down, your 
Honor, to where we left off this morning, which was 
in discussing paragraph 3 of the complaint and Mr. 
Rader was discussing the matters in the stipulation 
on page 2 of the stipulation about dedication and the 
like. 

The Court: But we passed over that. 

My. Hellenthal: Then he passed over that and 
went to this map which | 

The Court: That is also water over the dam. Now, 
we must be down to paragraph 3 of the proposed 
stipulation. 
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Mr. Hellenthal: Yes. Now, again we go back to 
paragraph 3. Now, does counsel for defendant ad- 
mit all matters? It isn’t perfectly clear in my mind 
that all matters in paragraph 3 of the complaint 
down to the last clause beginning with the words 
“that the streets’’ is admitted. 

The Court: Well, I think what occurred was that 
I expressed the opinion that we need not concern 
ourselves with any stipulation expressed in legal 
terms. 

Mr. Hellenthal: Those are all facts. 

The Court: That is all the court is interested in, 
the actual situation there and that was portrayed 
by Exhibit H. 

Mr. Hellenthal: No, your Honor, there is more 
to paragraph 3. There are more facts contained in 
paragraph 3 than Exhibit H portrays. [51] 

The Court: Well, what are they? 

Mr. Hellenthal: Some of them are that the units 
in Panoramic View consist of 8 buildings with 
22 units, 4 with 16 and 2 with 12. That does not ap- 
pear on Exhibit G or Exhibit H. Let me make sure. 
On Exhibit H, rather than G—and if I may cor- 
rect the transcript. So I ask counsel if he will stipu- 
late that the facts—and I submit that there is noth- 
ing but facts in paragraph 3 down to the last clause 
—will you stipulate that those facts are true and ad- 
mit them? 

The Court: Well, you have alveady agreed in 
connection with Exhibit H that there are 19 build- 
ings of the Richardson Vista Corporation and 
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My. Hellenthal: 14 of Panoramie View Corpora- 
tion. 

The Court: Now, in addition to the number of 
buildings you would also like to have the defendant 
agree as to the number of units? 

Mr. Hellenthal: Yes, your Honor. 

Mr. Rader: We so agree. 

Mr. Hellenthal: Then we are in agreement down 
to the last clause. 

Mx. Rader: Well, excepting insofar as you say 
both tracts are unsubdivided and both in the City 
of Anchorage. We admit they are in the City of 
Anchorage. We admit the subdivision is as repre- 
sented on the map. if there is a subdivision. We will 
further agree with you as to the lease condition, the 
fact you are [52] leasing from the Government 50 
year or 25 renewal option. 

Mr. Hellenthal: Why don’t we take them one at 
a time. 

Mr. Rader: If you hear anything that I am 
saying that is wrong, if there is anything you don’t 
agree with—I understand those to be the facts. 

Mr. Hellenthal: J will go to the subdivision. You 
say if it is subdivided you will agree it is. I will go 
on that. 

Mr. Rader: That is, as represented on the map. 
I believe it is Exhibit H. 

Mr. Hellenthal: Yes. 

Mr. Rader: And that the streets located around 
Panoramic View have been dedicated at least for a 
period of 75 years, being the period of the plaintiffs’ 
interest in that. That the streets around Richardson 


Richardson Vista Corporation, etc. 113 


Vista have not been dedicated because of the fact 
it is on a military reservation. 

Mr. Hellenthal: I don’t know the reason. 

Mr. Rader: Leave off the reason, but they have 
not been dedicated, and you will stipulate to the 
further fact they are located on a military reserva- 
tion, will you not? 

Mr. Hellenthal: Now, first I believe your pro- 
posed stipulation is correct except that the Pano- 
ramic View dedication was made within the last 
4 months. Is that not correct ? 

Mr. Reischling: The Panoramic View dedication 
was made within very recent months. I don’t see the 
materiality as to the time. I cannot state the time 
exactly, but that is a matter of [53] record. 

Mr. Hellenthal: Now, the terms of the leases. I 
think we might as well get that perfectly clear. 
The lease on Richardson Vista is for 50 years. 

Mr. Reischling: The lease on Richardson Vista 
is for 75 years. The lease on Panoramic View 
unsubdivided tract is for 50 years or with the option 
for the lessee to renew in 25 years. 

Mr. Hellenthal: And the other is an express 
VO years. 

Mr. Reischling: That is correct. 

Mr. Rader: We also agree the City exercises 
police jurisdiction over the streets, that we maintain 
them with City equipment, snow removal with City 
equipment and handling traffic on them. I don’t 
know of anything else. 

Mr. Hellenthal: I can’t see anv materiality to 
that. 
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Mr. Reischling: Isn’t it similar to the words of 
the complaint where it was set forth the City 
exercised complete and full jurisdiction over the 
streets? Isn’t that very simple? 

Myr. Hellenthal: Now, will counsel for the de- 
fendant agree to the language of the stipulation as 
qualified by the statement we have just made? 

Mr. Rader: I agree to the stipulation we just 
made. I think it is all inclusive. If you know any- 
thing additional to that or anything that should be 
changed, let’s discuss it. 

Mr. Hellenthal: Then let’s add that the defend- 
ant’s agreement with plaintiff has asserted full 
juzisdiction over the [54] streets located on both 
projects. Is that agreeable with counsel for the 
defendant ? 

Mr. Rader: On the one that has been dedicated 
that has been done by agreement. On the other it is 
by tacit understanding. We have, as a matter of 
fact, exercised Jurisdiction, but whether or not we 
will next week is another thing. 

The Court: Is the exact status of these streets 
so material to this controversy ? 

Mr. Hellenthal: Not too material, no. 

The Court: What are we quibbling over? 

Mr. Rader: They have pleaded them. They may 
be material to this case. I assume they put them in 
the complaint for a good reason. 

The Court: Well, it isn’t apparent to me and 
it hasn’t been stated. 

Mr. Hellenthal: Then you will so stipulate? 
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Mr. Rader: Yes. 

Mr. Hellenthal: Now, we go to paragraph 5. 
Will counsel for the defendant stipulate that the 
following be substituted for the present para- 
graph 5, “‘That each of plaintiffs’ projects " 

The Court: He has the proposed stipulation, 
has he not? It is not necessary to read it. Just ask 
him if he will agree to that. 

Mr. Hellenthal: Will you agree to proposed 
stipulation—paragraph 5 of the proposed [5d] 
stipulation ? 

Mr. Rader: Yes. 

Mr. Hellenthal: Paragraph 4 of the proposed 
stipulation ? 

Mr. Rader: I am unable to stipulate to that. 

Mr. Hellenthal: May we have leave of the court 
then to amend the complaint to insert the word 
‘‘claamed’’ before the word ‘‘accordance”’ in line 1? 

The Court: It doesn’t seem to make sense. How 
would it read? 

Mr. Hellenthal: It would read as follows, your 
Honor, paragraph 8, ‘‘That in claimed accordance 
with the electrical code of defendant City of Anchor- 
age—’’ rather than as it presently reads, which is, 
‘“‘That in accordance——”’ 

The Court: Well, is there some objection to that 
amendment? 

Mr. Rader: No, I have no objection to the 
amendment. 

The Court: It may be so amended. but you don’t 
‘stipulate to the facts as alleged. 
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Mr. Hellenthal: Then we go to paragraph 5 of 
the proposed stipulation. Is that agreeable to de- 
fendant, taking into consideration that in leu of 
Exhibits A, B, and C, we now have Exhibits C to G, 
inclusive. 

Mr. Rader: No, I stipulated to the exhibits as 
far as I know. I am not in position to stipulate that 
those are the full and complete rate schedule of 
defendant, promulgated, published and in effect, 
governing electric consumption of customers of 
the [56] defendant, together with the conditions 
limiting and governing the furnishing of service as 
set forth. I am not in position to admit that. 

Mr. Hellenthal: J wonder how we are going to 
find that out. 

The Court: Well, isn’t the burden of proof on 
you? 

Mr. Hellenthal: JI think we have got it already 
by means of Exhibits C to H as amended by the 
further stipulation as to the February 1, 1953, 
change. As to that aspect I am sure, but as to the 
full and complete rate schedule I understand counsel 
for the City to say that he doesn’t know what the 
full, complete and comprehensive rates for the City 
are at all times during this period mentioned in this 
lawsuit, and, frankly, when he says that I am 
stopped. 

Mr. Reischling: If the court please, may I inter- 
ject a comment here. If the court will take a look 
at the answer of the City which was filed to the 
original complaint and compare the allegations of 
paragraph 8 of the original complaint which the 
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City answered it will at once become apparent that 
all this amendment to this complaint is, is to set 
forth the only published rate schedules we have been 
able to find and the rate schedules which the City 
itself brought in here this morning in answer to 
our Notice to Produce and this particular para- 
graph, excepting as it is specifically set forth in the 
amended portion, was admitted by the City in its 
answer. Now, how the City can come along and [57] 
say, ““We did admit before that this exhibit which 
you attached to your complaint was the full and 
complete rate schedule—which it was as of the 
date of the answer—and now deny that on the 
rate schedules that they have brought in.’’ That in 
effect is what they are doing. Their answer said, 
‘“As of January or February, 1952, the exhibits 
which you attached was the full and complete rate 
schedule.’’ All this particular amendment does is 
to bring this case up to date and to add to these 
additional promulgation of rates as have been 
published by the City of Anchorage and the City, 
of course, has the power. They are the ones who 
publish the rates and we get them like you do or 
like any other user does when they are promulgated 
and published and that is the only way we can 
get them. Now, if they deny that these are the 
rates—if they deny that what they have now given 
us are the complete rates then I submit to the 
court that it is up to them to produce whatever 
rates apparently there may be; that we have no 
knowledge of it. 
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Mr. Rader: If it please the court, this stipulation 
is not for the purpose of finding out rates. It is for 
the purpose of setting forth all these conditions 
and limitations to the City Service Policy and 
their regulations concerning the City Service policy. 
They understand very well why they amended this. 
If there was no reason for amendment we wouldn’t 
have the present hassle here right now. That stipu- 
lation includes a lot more than rate schedules. 
T am willing to stipulate that so far as I am aware 
that the rate schedule we have previously intro- 
duced in evidence are the full and complete rate 
schedules, but they are [58] not regulations which 
completely provide for enunciate the policy and 
the regulations concerning conditions of service, 
and, this amendment, of course, is to establish that 
I assume. Now, I am admitting everything that 
Mr. Reischling says he wants admitted, but his 
stipulation goes considerably beyond that. 

Mr. Reischling: May I submit, your Honor, in 
answer to counsel’s statement here that a pro- 
mulgation of rates, as the City of Anchorage pro- 
mulgates and makes effective, forms a contract 
between the users of the service and the City. 
Now, certainly a consumer cannot be bound to a 
contractual obligation upon which he knows nothing 
at all and if counsel is taking the position that 
they have rules and regulations which they keep 
within the bosom of the City and are not available 
to anyone else, I submit we can’t try a lawsuit on 
that basis; that we have the right to try this law- 
suit on the basis of the contract which the City 
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has published and upon the rules and regulations 
which they have put into effect to govern the 
use of power by users in this community, and we 
have also demanded of them—and I will say this, 
while it is true that the formal written notice was 
only served upon counsel yesterday this matter 
has been discussed with him orally before and is 
no surprise and—— 

The Court: But what I want to know is why 
haven’t you resorted to discovery process earlier if 
you want all this information ? 

My. Reischling: Your Honor, on the basis of the 
City’s [59] answer as of February of 1952, at which 
time only one rate schedule had been published, we 
assumed on the basis of their answer that they ad- 
mitted that paragraph; that that was the complete 
schedule. All we have done is bring our complaint 
up to date so that the amounts could be figured on 
the schedules that have since been published from 
time to time. And in paragraph 2 of our Notice to 
Produce we asked them to produce at the trial of 
this case all published rules and regulations pertain- 
ing to the furnishing of electrical energy by the City 
of Anchorage to its electrical customers, if any, other 
than those included in the tariffs referred to in para- 
graph 1 above in effect. 

The Court: I understand you made this demand, 
but my point is that you have waited too long. You 
have waited until the eve of trial before you make 
the demand instead of resorting to the discovery 
process. That is why we are in the mess we are in 
now. 
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Mr. Reischling: It was only, your Honor, because 
they had refused to stipulate that we began to 
wonder that there are other rules up to that time. 
We had no knowledge they might have other rules. 

Mr. Hellenthal: We can give you the answer to it 
right now. There are no others. 

The Court: No other what? 

Mr. Hellenthal: There are no other rules. 

The Court: You are apparently seeking a con- 
cession from [60] the city that there are such rules 
or that there is something else. 

Mr. Hellenthal: We want to stipulate there 
aren’t, but this is the only way we can get it out 
of them. I know the answer, but J can’t bind them. 
I want them to tell us and I think they should. 

The Court: It just seems to me that when you 
filed your supplemental complaint you went on the 
assumption of status quo and that is where it seems 
to me something was unwarranted because you 
thereafter suspect the rate schedule has been re- 
vised or something and so you come here on the eve 
of trial and no wonder you have difficulty getting 
counsel, on such short notice, to make the conces- 
sions that would undoubtedly be made had be had 
adequate opportunity to look into this. 

Mr. Hellenthal: Actually, your Honor, we met 
Monday on this matter and there was no trouble 
about 1t then and, as I say, if they had 3 weeks it 
wouldn’t make any difference because there aren’t 
any others. 

The Court: Well, if you are so sure of that what 
do you want a concession for, or an admission of 
that for? 
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Mr. Hellenthal: I suppose we ean resort to a 
subpoena. We can subpoena the same things. 

The Court: Well, as I understand it, then the 
dispute now is over the possible existence of rules 
and regulations governing service. Is that it? 

Mr. Rader: Apparently so, your Honor. Our 
understanding [61] before was that these published 
rates in the phone directory were our rates. This 
is the first time anybody discussed with me or ever 
inquired about what other service regulations we 
had connected with the utility regulations. Now, I 
don’t know who they have talked it over with but 
they haven’t discussed it with me. My position is 
that can get all kinds of, as you say, discovery mat- 
ter and I don’t know what their lawsuit is for. 
Sure, I have a good idea and was prepared for some 
of it and got prepared for the rest of it, but as this 
Notice to Produce here will show what they have 
asked me to produce is impossible for me to produce 
and matters which were never discussed before by 
anyone. We have the rates on the exhibits, but 
there are certainly a good many other conditions to 
our servicing of a customer on the electrical utility. 

Mr. Hellenthal: What are some of them? 

Mr. Rader: One of them is we don’t 

The Court: I don’t care for you to discuss that. 
If there is no concession between the parties here 
on this particular point, why, we will have to pass 
on to the next item. 

Mr. Hellenthal: Our next point, your Honor— 
well, it is contained in paragraph 7 of the proposed 
stipulation—and may I ask the City’s position as 
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to paragraph 6, rather than 7? Paragraph 6 of the 
proposed stipulation. 

Mr. Rader: If it please the court, paragraphs 6, 
7, 8, 9, 10 and 11 all seem to amend the complaint 
to make what they [62] say ‘‘the most favorable 
rate.’ As I understand this lawsuit I am certain 
if they had stated that in their original complaint I 
would have by some method attempted to find out 
what they were claiming as the most favorable rate 
so I could prepare exhibits as to the most favorable 
rate. I would have done something to find out what 
they were talking about when they say ‘‘most favor- 
able rate’’ if in the original complaint they had put 
down what they paid under protest on one rate and 
one schedule and put down plaintiffs’ theory of the 
case. By computation and working backwards we 
tried to figure out, and I think we did figure out 
what the theory of their case, of what they were 
contending is. Now they come into court the day 
before the trial—actually I think they said some- 
thing about this Monday. I told them I wouldn’t 
stipulate to such a thing because I don’t know what 
they are talking about when they say ‘‘most favor- 
able rate.’’ I don’t know what exhibits can be pro- 
duced on most favorable rate. They allege no certain 
computation of their theory in their complaint. Now 
they come into this court and say, ‘‘Please, your 
Honor, tell us in court what our most favorable 
rate is.’”’ They can pick out the most favorable rate 
themselves. Certainly, they don’t have to rely upon 
us or this court to tell them how to make their 
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mathematical computation of the most favorable 
rate under their theory of the case, right or wrong. 
That is the reason I don’t admit all of those changes. 
I admit they are entitled to the most favorable rate. 
They plead they were entitled to a certain rate. 
Now, they [63] say, ‘“We don’t want to limit our- 
selves to that rate. We want the most favorable rate, 
whatever it may be.”’ 

The Court: Of course, it is obvious that no one 
ean stipulate to anything of that kind. That is like 
saying, “‘Well, I will agree that you should recover 
the verdict that you do recover.’’ Well, those 3 para- 
graphs of the proposed stipulation, 6, 7 and 8, would 
be similarly affected by that advice so we will have 
to go on to Number 9. 

Mr. Hellenthal: Your Honor, I then ask that 
plaintiffs be permitted to amend their complaint by 
making the changes set out in the stipulation to 
paragraphs 6, 7 and 8 thereof. 

The Court: Is there any objection to that? 

Mr. Rader: There certainly is. I don’t know 
what the most favorable rate is. I think it is up to 
them to—— 

The Court: Let them prove it. 

Mr. Rader: Well, if I knew what they are claim- 
ing I could perhaps adduce some counterproof, but 
if I am going to be forced in a position here—they 
may be proving a rate that might take me with City 
employees over there a couple of weeks to compute. 
We computed A and B, what their theory was. We 
went to a lot of work and here they say, ‘‘We may 
have something else involved.”’ 
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The Court: You just got through saying a few 
minutes ago they were entitled to the most favor- 
able rate, whatever it would develop to be, but now 
your point is you would be prejudiced [64] by lack 
of time? 

Mr. Rader: Absolutely. They have to plead it. 
Tell us what their proposition is. 

The Court: Well, the amendment will be allowed, 
but if it developes that you are prejudiced, why, the 
court will take appropriate action of one kind or 
another. 

Mr. Hellenthal: Now, your Honor, paragraph 9. 
Your Honor has ruled, have you not? Mr. Cottis 
thought you had not. I don’t want to interrupt you. 

The Court: Yes, I have ruled that the amend- 
ment will be permitted, but if it appears that by 
reason of making these amendments at the 59th 
minute the defendant has been prejudiced in his 
defense, why, the court will have to take appropriate 
steps to wipe out that prejudice. 

Mr. Hellenthal: One thing for the record. Coun- 
sel for the defendant indicated that this had not 
been agreed to at Monday’s conference. We should 
like to show in the record that it was agreed to at 
Monday’s conference. 

The Court: What purpose would be served by 
that? The court is not going to go into any col- 
lateral disputes here. 

Mr. Hellenthal: JI merely wanted to make that 
statement for the record. Paragraph 9. 

Mr. Rader: I won’t admit that. They can 
prove it. . 
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The Court: You say you will admit it? 

Mr. Rader: I won’t. [65] 

Mr. Hellenthal: Your Honor, we have some 70 
or 80 letters here of protest from each corporation 
that were submitted monthly with the checks for 
utility services to the defendant and on which an 
acknowledgment of receipt has been signed in each 
case by a City clerk and I suppose this forces us 
to introduce the 70, 80 or 90 letters in evidence. 

The Court: Why won’t the defendant admit 
that? 

Mr. Rader: If he will put those in a bundle for 
me I will look at them tonight and maybe I can 
admit them. 

The Court: You mean you have no knowledge 
or no one in the City has no knowledge? 

Mr. Rader: I am not certain, but maybe someone 
in the City does have knowledge. The City, if it 
please the court, has 300 or 400 employees and it 
is pretty hard for me to know whether they have 
knowledge of something or not and I think it is a 
lot easier for them to show me the file on which the 
protest is based. I will check the accuracy of the 
same and I will stipulate they sent the letters they 
claim they sent. 

Mr. Reischling: We have 2 files and counsel can 
look at it in 2 seconds. 

Mr. Hellenthal: The originals are all with the 
City. 

The Court: Well, but are these payments with 
which protests are transmitted made to one em- 
ployee of the City or to one office? 
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Mr. Hellenthal: The letters are submitted to 
the [66] City Clerk-Treasurer, City of Anchorage. 
All utility bills are paid to the City Clerk-Treasurer. 

Mr. Rader: I will be prepared to stipulate to this 
in the morning I feel sure. 

Mr. Hellenthal: Fine, we will let it go. Now, the 
next paragraph is Number 11 and we presume that 
since the City objected and will not stipulate to 
paragraphs 6, 7 and 8, and based upon that assump- 
tion, I move that the complaint be amended so that 
in the 4th line of the prayer for relief the words, 
‘‘most favorable,’’ be substituted for the word ‘‘com- 
mercial.’’ 

The Court: The amendment will be allowed sub- 
ject to the same condition. 

Mr. Hellenthal: Now, your Honor, the next mat- 
ter we wish to bring to the court’s attention in the 
pre-trial conference is the Notice of Demand to 
Produce, a copy of which is in the court’s file, and 
I ask counsel for the defendant if the electrical rate 
schedules specified in A, B, C, D and E of paragraph 
1, together with all other matters sought in para- 
graph 1, have been produced in court? 

Mr. Rader: Counsel knows as well as I do what 
we have produced here. I think everything is there. 
You can answer that as well as I can. If it has 
been produced it is in evidence here in our exhibits. 

Mr. Hellenthal: J ask counsel for the defendant 
if the matters referred to in paragraph 2 of the 
Demand to Produce are [67] present in court? 

Mr. Rader: I can’t state whether they are or 
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are not. Since receiving this at 2:30 yesterday I 
have tried to find out what we have and I have a 
significant portion of it. Whether or not there is 
more I honestly can’t say. 

Mr. Hellenthal: Could we then, please, have 
what materials you do have in court? 

Mr. Rader: Do you want a copy of the National 
Electrical Code? 

Mr. Hellenthal: Indeed I do. 

Mr. Rader: I assume this will be returned or 
you will pay for it? 

Mr. Hellenthal: JI can’t guarantee it. 

Mr. Rader: Incidentally, I’d like to have this 
document marked as Defendant’s Exhibit I, I be- 
heve, called ‘‘Ordinance No. 55 of the City of 
Anchorage.’’ 

Mr. Hellenthal: Your Honor, now my interpreta- 
tion is that the fact we ask for a document doesn’t 
automatically make it an exhibit in this ease. 

The Court: Well, it wouldn’t, but do you object? 

Mr. Hellenthal: Yes, I do. I haven’t seen it. 

Mr. Rader: It is only for identification. 

Mr. Hellenthal: You didn’t say that. As long 
as it isn’t an exhibit it is all right with me. 

The Court: You mean there is some ordinance 
that [68] contains these rules and regulations? Is 
that what you offer? 

Mr. Rader: Yes. 

The Court: It will be admitted in evidence. I 
don’t know why you should quibble over that. 

Mr. Hellenthal: I know it was repealed. That is 
why I am quibbling over it. I know Ordinance 55 
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was repealed in 1949, if that is what it is. I haven’t 
seen it, but I strongly suspect it is Ordinance 55. 

Mr. Rader: If it please the court, I meant to 
say, if I didn’t say, that should be offered for iden- 
tification because I know that there will be an argu- 
ment as to its repeal and whether or not it is still 
effective. That is why I meant to ask it be marked 
for identification. 

The Court: There is no use in marking it for 
identification. It will be marked as an exhibit just 
as any other exhibit in the case. Even though it 
was repealed it probably would apply to at least a 
part of the period. 

Mr. Hellenthal: No, it was repealed in 1950 at 
least. 

- The Court: Well, there is a dispute over that so 
I am not going to resolve the dispute. 

Mr. Hellenthal: Of course, we will save all ob- 
jections as to competency and the works. 

Mr. Reischling: As long as the exhibit has been 
introduced, may I see it? 

Mr. Rader: I would like to ask counsel if they 
could [69] stipulate that the National Electrical 
Code has been the code of the City during the pe- 
riod in question? 

Mr. Hellenthal: The National Electrical Code, to 
the best of my recollection, was enacted by the City 
in 1949, and I will so stipulate. 

Mr. Rader: I assume that in that Notice to Pro- 
duce that that includes only those in effect up to 
the present time and not the ones which I assume 
will be put into effect? 
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The Court: What are you referring to now? Are 
you referring to rules and regulations? 

Mr. Rader: Yes. 

Mr. Hellenthal: Prospective rules and regula- 
tions I don’t think are material. 

Mr. Rader: We have some that are published 
and are prospective. 

Mr. Hellenthal: Have they been duly enacted 
by the City Council, promulgated and passed and 
approved by the City Council pursuant to City 
Code? 

Mr. Rader: Yes, they have been approved, how- 
ever, the effective date is May 1, 1955. 

Mr. Hellenthal: But were they passed and ap- 
proved under Article 3, Chapter 3 of the City Code? 

Mr. Rader: I believe they were. 

Mr. Hellenthal: I doubt they are material, but I 
would like them made a part of the record. [70] 

The Court: I think that somebody ought to have 
some idea in what respect they will be material. 

Mr. Rader: I don’t know in what respect they 
will be material. 

Mr. Hellenthal: J don’t either. 

The Court: Let’s defer it until it becomes evi- 
dence itself. 

Mr. Hellenthal: Could I have an opportunity to 
formally inspect it? I have not seen it before. Do 
you have anything further in connection with the 
Demand contained in paragraph 2 of the Notice of 
Demand to Produce? 

Mr. Rader: Those matters contained in the Gen- 
eral Code—which you have. 
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Mr. Hellenthal: ‘You have nothing other than 
which you have published—ordinances of the City? 

Mr. Rader: To the best of my recollection. Again, 
your Honor, I don’t want to be foreclosed from 
producing something if I find something because if 
it is material—this was given to me yesterday after- 
noon and I turned it over to whoever was around 
to gather this up. 

The Court: You want to agree with this reserva- 
tion? 

Mr. Rader: With the reservation if I find any 
more they will be produced. 

The Court: Under the circumstances I think it 
will have to be accepted. [71] 

Mr. Hellenthal: Do you have any documents in 
mind that might possibly be material that you are 
worried about? 

Mr. Rader: No, I don’t. 

Mr. Hellenthal: Now the matter covered in para- 
graph 3 of the Notice of Demand to Produce. 

Mr. Rader: Yes, I have the original. 

Mr. Hellenthal: May we have that please, or 
may it be marked in the record in the case? 

Mr. Rader: I will have it available for you when 
you get ready to introduce it. That is a notice to 
produce and that is all I will do for you. 

Mr. Hellenthal: We are trying to help the court. 

Mr. Rader: I am going to make you introduce 
that. It has a lot of hearsay in it and a lot of im- 
proper facts and I want your 

Mr. Hellenthal: Can we see it? 

Mr. Rader: It is identical to the copy you 
showed me yesterday. 
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Mr. Hellenthal: May we see it, please? 

Mr. Rader: Is that the one you are referring to? 

Mr. Hellenthal: Yes. I believe this should be 
marked for identification or perhaps marked in 
some other way. 

Mr. Rader: You have an idea I am going to 

Mr. Hellenthal: I think I am entitled to use it 
for what it is worth. [72] 

Mr. Reischling: At any rate it would be in 
proper order to mark it and subsequently refused, 
but I think it at this time should be marked, it hav- 
ing been produced. 

Mr. Rader: You are correct. 

The Court: Well, as I understand it, then you 
anticipate that you will object to its introduction in 
evidence ? 

Mr. Rader: Yes, your Honor. 

The Court: Well, so long as you are going to do 
so, 1t can only be marked for identification. 

Mr. Hellenthal: That, your Honor, of course, 
is exactly the same objection we made to Ordinance 
50. We will probably object to it on the ground 
that it has been repealed and we don’t want it since 
it has been. 

The Court: I don’t think the situation is at all 
hike this one. We know it is going to be disputed as 
to whether it was repealed and in order to pass on 
that question we have got to have the Act that is 
said to have been repealed. 

Mr. Hellenthal: Yes, and there may be other 
questions on that as to materiality. Not having read 
it I can’t tell. 
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Mr. Rader: Is that Plaintiff’s Exhibit No. 1? 

The Deputy Clerk: Yes. 

Mr. Hellenthal: Now what is Ordinance 55 
marked as? 

Mr. Rader: Defendant’s Exhibit I. Is that cor- 
rect? 

The Court: Yes, it should be I. 

Mr. Reischling: It has not been marked for iden- 
tification. [73] 

Mr. Hellenthal: It has been marked as an ex- 
hibit. Now, to get our record perfectly clear I think 
we should also mark the 1953 edition of the Elec- 
trical Code in some manner. It is going to be some 
part of the record in this case and I think it should 
be marked. 

The Court: Well, apparently there is no objec- 
tion to it. 

Mr. Rader: No. 

Mr. Hellenthal: I don’t want to be fuddy-duddy, 
but I want to make a good record. I don’t want to 
try this thing in a sloppy fashion. 

The Court: It may be marked. I guess that will 
be J. 

Mr. Hellenthal: And J think also that the elee- 
trical rates and service conditions effective May 1, 
1955, which was passed and approved by the Coun- 
cil, apparently in January or February of this year, 
should also be marked. 

The Court: J have already ruled on that, so let’s 
go to something else. 
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Mr. Hellenthal: Now, in answer to paragraph 4 
of the Notice of Demand to Produce. 

Mr. Rader: I have that. 

The Court: Can you agree on its introduction 
or is there going to be a dispute about that? 

Mr. Rader: Well, I think most of it is hearsay 
and most of it is immaterial. I don’t agree to its 
introduction. We have here some opinions of per- 
sons not present in court and we [74] don’t have 
the opportunity to cross-examine them on it; 
whether they are experts I don’t know. 

The Court: It is not inadmissible for those rea- 
sons because where there is no inquiry the party 
may offer it for whatever it may be admissible for. 
The court will only consider the part that is admis- 
sible, so if you want to make your objections now 
to the part that you think is inadmissible it may 
be ruled on. 

Mr. Rader: If it please the court, what it con- 
sists of 1s a letter from our electrical superintendent 
to the National Fire Protection Association and a 
reply, both in 1954, in which the opinion of one 
Merwin Brandon was expressed. I don’t consider 
it competent and I certainly wish he were in the 
courtroom and we would cross-examine him on it. 

The Court: You mean it consists only of a matter 
of opinion ? 

Mr. Rader: Actually it does. I have the letter 
here if your Honor wishes to read it. It says, ‘‘On 
that basis, I am expressing my personal under- 
standing of the situation and the Code intent in the 
hope that it will be helpful. If for any reason you 
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find that a formal interpretation is necessary or de- 
sirable, one could later be requested in line with 
the Interpretation Procedure in the Appendix to the 
National Electrical Code.’’ All we have here is a 
personal opinion of somebody who is maybe more 
than a clerk and maybe not, I don’t know. 

Mr. Reischling: May I be heard on that, your 
Honor? [75 ] 

The Court: Yes, you may point out what you 
think is admissible. 

Mr. Reischling: If the court please 

Myr. Hellenthal: Your Honor, let me first inter- 
rupt. I may be wrong in my basic interpretation of 
the rule as regards to the production of documents, 
but I think that the rule exists so that certain docu- 
ments can be obtained, studied, considered by coun- 
sel in the case and then used if admissible. I cer- 
tainly, when I made this Notice to Produce, didn’t 
make any attempt to get something into the record 
of this case. 

The Court: Why didn’t you say so when the mat- 
ter was first mentioned ? Of course, that is true. It is 
true that you can demand production of documents 
or papers that you don’t have any intention of in- 
troducing because it may lead to something else, 
but here in view of the statement of counsel I 
thought that it was a question as to whether or not 
it would be admissible. 

Mr. Hellenthal: That, your Honor, is why I have 
always asked that these papers be marked for iden- 
tification. I have never seen these. 
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The Court: There is no need in marking them for 
identification if all you want to do is look at them. 

Mr. Hellenthal: I just want to look at it. That is 
all I want to do. Now, in connection with paragraph 
4, the replies to the letter of July 17, do you have 
them? Do you have the replies to the letter of July 
17, Mr. Rader? [76] 

Mr. Rader: Replies? 

Mr. Hellenthal: Do you have the reply or re- 
plies ? 

Mr. Rader: Why don’t you look at what I gave 
you and see if you have what you want? 

Mr. Hellenthal: Do you have the reply or replies 
there to that I asked for in my Notice? 

Mr. Rader: I don’t know what he asked for in 
his Notice. I gave him what he asked for. I gave it 
to him. I don’t know whether he has it or not. If you 
want something more I will get it. 

Mr. Hellenthal: Is there further correspondence ? 

Mr. Rader: To my knowledge there is not. 

Mr. Hellenthal: I have here—let me see what I 
have here—I am trying to hurry it up, but I guess 
I am going to have to see 

The Court: Well, if yon don’t want to introduce 
them in evidence you can examine them at your 
leisure. You don’t need to examine them on the time 
of the court. 

Mr. Hellenthal: Now, Mr. Rader, do you have 
any additional correspondence other than this in 
connection with the problem raised by Mr. McKinley 
in his letter of July 17 addressed to the National 
Fire Protection Association ? 
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Mr. Rader: If it please the court, there are 15 
files over there of correspondence of the National 
Fire Protection Association concerning electricity 
and hook-ons and everything else. This is the letter 
that he requested, our request to them [77] for a 
certain statement and their answer to us. Now, I 
don’t know what those files may contain beyond 
that. 

The Court: You mean you are enlarging the de- 
mand now? 

Mr. Hellenthal: No, I am not, your Honor. 

Mr. Rader: No, his demand is so large that in a 
matter of 14 hours it is impossible. If we went 
through all the correspondence and files we may 
find some more. We are going to keep looking if 
there is anything else in there, but at this time I 
don’t know. 

The Court: You mean now you are discussing 
that part of paragraph 4 that relates to additional 
correspondence ? 

Mr. Rader: Yes. 

The Court: Well, that is too indefinite. We will 
just ignore that. Let’s go to the next one. 

Mr. Hellenthal: The bond requested in para- 
graph 5, bond or bonds if they are available. 

Mr. Rader: I have bonds here. 

Mr. Hellenthal: May I have them? 

Mr. Rader: Before I give away City bonds which 
are a part of our file, I’d like to ask counsel if their 
own records don’t show the bonds that they gave 
to the City? Then they should show them. I don’t 
know why we should have to pull out original files 
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of their bonds and haul them around. If they don’t 
have those in their own files they can use ours, I 
guess, but I’d like to ask them, before they ask me 
to produce, whether or not they have gone [78] 
through their own files to find out whether or not 
they have the copies. 

Mr. Hellenthal: We have copies and drafts of 
them. We don’t know what original form was pro- 
duced. Will you stipulate that one bond was re- 
quired of the corporations, the two corporations ? 

Mr. Rader: No, I think there are several bonds. 

Mr. Hellenthal: Now, I have no objection, your 
Honor, if their bonds stayed lodged with the Clerk 
of the Court so that we can, with permission, ex- 
amine them at reasonable hours. I don’t want to 
burn them up. I don’t want to have the responsi- 
bility of losing them. 

Mr. Reischling: If the court please, of course, at 
any time an exhibit may be withdrawn with the 
consent of the court. If it becomes necessary in the 
trial of this case so that the court may have the 
benefit, and we can put it in the record, these bonds 
could be introduced, but I will have no objection to 
the City withdrawing the bonds after this case is 
over if the City so desires. 

The Court: Well, is there Notice to Produce 
under Rule 34? 

Mr. Hellenthal: It is under the Territorial 
Rules, the Uniform Rules of District Courts. 

The Court: I am referring to the Federal Rules 
now. 
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Mr. Hellenthal: It is in the language of—both 
are uniform rules of the District Courts and the 
Federal Rules and I [79] don’t know the number, 
your Honor. I can’t remember it. 

The Court: Well, it is 34. I think that you should 
show how they are material, necessary to your de- 
fense. That is one of the requirements and I notice 
that it is over that aspect of this demand that so 
much dispute developes. Now, for instance, why is 
it necessary for you to have this bond ? ) 

Mr. Hellenthal: JI will explain our theory. The 
City takes the theory that the corporation plaintiffs, 
the two corporation plaintiffs are not customers, but 
that the buildings are customers. To be consistent 
the City should require one bond from each building, 
but they don’t do that. There is one bond per plain- 
tiff and we think that is decidedly material. 

The Court: All you need to do then is to ask if 
that is the situation without producing the bonds. 

Mr. Hellenthal: We might get into the situation 
they didn’t have time to look through voluminous 
records. We want to give them the time to look into 
these things. 

The Court: It certainly wouldn’t require any 
more time to admit whatever the fact is in that re- 
spect than look for the bond itself. 

Mr. Rader: If that is what they want we will 
admit that each corporation has up a bond to cover 
utility obligations in the City of Anchorage. 

The Court: I think that is sufficient. 

Mr. Rader: Here are additional bonds. [80] 
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Mr. Hellenthal: Your Honor, can I pass to the 
next? We are checking the bonds now to see what 
stipulation will cover it. 

The Court: You may pass to the next one. 

Mr. Hellenthal: The minutes of the council meet- 
ing of November 9, 1951. 

Mr. Rader: I will stipulate they can be offered 
in evidence. 

Mr. Hellenthal: I think we better be consistent 
on this. 

Mr. Rader: If you want to introduce them you 
can call a witness. 

The Court: Well, I am waiting to hear whether 
there is any agreement here as to this last item. 

Mr. Hellenthal: I can’t so stipulate until I see 
them. 

The Court: We will recess at this time for 10 
minutes. 


(Whereupon, at 3:11 0’clock p.m., following 
a 10-minutes recess, court reconvenes and the 
following proceedings were had.) 


Mr. Hellenthal: Now we have the minutes of the 
council meeting. Do you have the tape recording of 
the proceedings ? 

Mr. Rader: We don’t. At least not to our knowl- 
edge we don’t have it. Now, we have a lot of tapes 
over there and I will admit the procedure, vour 
Honor, is generally at the council meetings there is 
a tape recorder that is on most of the time, not all 
of the time. The City Clerk generally uses it to 
check [81] his minutes later on to make sure that 
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his notes agree with the tape. We have a number 
of tapes and since yesterday afternoon—those tapes 
are sometimes hard to determine what is on a tape 
because you have to put it on the machine, unless 
they are indexed properly, and go all the way 
through—so at this time we don’t have a tape. We 
don’t know of a tape. There may be one. If there is 
we will produce it. 

Mr. Hellenthal: That is satisfactory. 

The Court: Do you want the minutes introduced 
in evidence? 

Mr. Hellenthal: I will have to read them first. I 
haven’t had a chance to read them. 

Mr. Rader: They are certified as correct by the 
City Clerk. 

Mr. Hellenthal: They may be introduced in evi- 
dence. May I have a copy? 

Mr. Rader: Yes. 

The Court: They will be admitted as Defendant’s 
Exhibit K. 

Mr. Reischling: If the court please, I will ask 
that the letter of July 19, 1954, addressed to the 
National Fire Protection Association of Boston, 
Massachusetts, and signed by William H. McKinley, 
Superintendent of the Electrical Department, to- 
gether with the reply to that letter, dated July 27, 
1954, addressed to Mr. McKinley, Superintendent 
of the Anchorage Electrical [82] Department and 
signed by Merwin Brandon, the man to whom the 
first letter was addressed, be marked as Exhibit L 
for identification. This is the letter, the series of 
letters that counsel conceded we had the right to 
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have marked for identification and about which some 
question may later arise as to the admissibility of 
certain portions of it. 

The Court: Then, as I understand it, you con- 
cede that a part of this letter is admissible? 

Mr. Rader: I don’t concede that any part of 
it is admissible. 

The Court: Then you better object now. I mean, 
if it is going—if you are going to object to the ad- 
missibility of whether it is offered in evidence I 
think we might have the objection now because it 
is preferable on pre-trial conferences not to merely 
mark documents for identification, but have them 
admitted as exhibits. So if you take the position 
now that no part is admissible, I think we ought to 
thrash that out here and now. 

Mr. Rader: I have no objection. If they want to 
use the letter from Mr. McKinley for impeachment 
in his examination they can use it, but he is in court 
and will be in court so I concede it serves no pur- 
pose and is not and should not be a part of the 
record. As to the reply, it is a reply from someone, 
I think in Boston, Massachusetis, as to a technical 
matter and I object to that on the ground it is com- 
pletely hearsay. 

The Court: Wall you state the purpose for which 
you [83] think it should be admitted ? 

Mr. Reischling: Yes, your Honor. The evidence 
in this case will disclose the fact that the City at 
one time took the position, as an excuse for refusing 
to give us combined billing, that there was some- 
thing in the National Electrical Code which required 


142 City of Anchorage, etc., vs 


we have a single meter and with single meters we 
could not have combined billing. 

The Court: Could not have what? 

Mr. Reischling: Combined billing of all of the 
meters that serve, we will say, Panoramic View 
Corporation, that is, all of the power used by the 
corporation and in a corporate capacity could not 
be charged to us as one customer, but that they 
would have to charge it to us as though we were 14 
separate individual owners. The rules and regula- 
tions of the City of Anchorage which the City con- 
tended supported that position are to be interpreted 
any way you want to look at them, are ambiguous, 
that is, perhaps at least they did not support the 
City’s position. The City, therefore 

The Court: You are referring now to the letter 
as being ambiguous? 

Mr. Reischling: Yes. The City, therefore, in an 
effort to solve that ambiguity wrote to this particu- 
lar expert organization for interpretation of those 
particular sections of the National Electrical Code 
which they contended supported their position. The 
letter, copy of which was produced by counsel [84] 
today, together with the answer to that letter is a 
direct refusal on the part of these particular ex- 
perts to concede or to admit that the National Elec- 
trical Code had anything whatsoever to do with this 
particular problem. In other words, the City itself 
sought to solve or to get support for the position 
which they took. It is interdepartmental communi- 
cation. Knowledge of the City, I think, ean be used 
and is admissible to show that the City actually has 
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no reasonable basis upon which to take the position 
it insists upon taking, and this letter shows that the 
National Electrical Code or Safety Code upon which 
they have based, in part at least, their refusal to 
give us proper billing does not say what the City 
contends that it does say. I believe that under the 
circumstances that that information and that opin- 
ion, which the City itself sought in aid of its own 
case, is relevant here to aid the court in seeing and 
knowing the City’s state of mind at that time and 
since that time. 

The Court: But what isn’t clear to me is, as I 
understand it, the City wrote seeking an interpreta- 
tion of some part 

Mr. Reischling: Of the National Electrical 
Safety Code. 

The Court: What kind of advice did they get? 

Mr. Reischling: They got the reply that is at- 
tached to that exhibit. It had nothing whatsoever 
to do with the particular position that they took, 
that is, they said it was a matter for the local ad- 
ministrative or electrical authorities to determine, 
but the opinion is not helpful to them and TI believe, 
under the [85] circumstanees, it is admissible. 

The Court: Well, but it is admissible for what 
purpose? You mentioned to show the position of 
the City or the attitude of the City at one time, but 
the position of the City or the attitude at one time 
isn’t necessarily relevant or competent unless it is 
connected up with some other evidence. 

Mr. Reischling: We can connect it, your Honor. 

The Court: How? 
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Mr. Reischling: Through their witnesses at the 
time their witnesses are called. 

Mr. Hellenthal: To put it in a nutshell, your 
Honor, the request that plaintiffs made was denied 
by the City for the very simple reason that the 
National Electrical Safety Code, which is an ordi- 
nance of the City, prohibits the granting of this 
request. The City finally was induced to write a 
letter, as they always do in questions of code in- 
terpretation, to see if that was true or false and 
the answer came back. The code bas nothing to do 
with it and they wrote to the people that make the 
codes. 

The Court: Well, I understand now and all it 
means is that the City was mistaken in its position 
at that time. 

Mr. Hellenthal: That is very material. 

The Court: Why is it material? 

Mr. Hellenthal: Because they never rectified 
their mistake. 

The Court: But they never admitted the mistake. 
For [86] instance, here is the situation as has been 
explained to me, at least as I understand it: The 
City took a position for which it sought support and 
it failed to get that support. That doesn’t mean that 
the City should recede from its position merely be- 
eause they failed to get support somewhere. 

Mr. Hellenthal: We are not asking the City to 
recede from its position, but we are going to prove 
that the City’s position is 100 per cent wrong. 
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The Court: Well, then you can do it without this 
letter. 

Mr. Hellenthal: I wonder. 

The Court: This letter wouldn’t show it, it seems 
to me. 

Mr. Hellenthal: It certainly isn’t conclusive, but 
it certainly tends to show it. Your Honor, may I for 
a moment digress? In modern cities a practice has 
grown up of adopting the National Codes. We have 
in Anchorage, for example, the Uniform Specific 
States Builders Code. The City also has the Na- 
tional Electrical Safety Code, the National Electric 
Appliance Code, they have the Uniform Plumbing 
Code and perhaps one other National Code. Off- 
hand I can’t think of it. The plans for new build- 
ings in the City of Anchorage are not approved by 
the Anchorage Building officials, but they are ap- 
proved by an authority in Los Angeles which has 
that right pursuant to the provisions of the Uniform 
Specific States Builders Code. That is why the prac- 
tice has grown up of consulting the code officials; 
irrespective of its legality or practicability that is 
what happens. In this instance they [87] wrote to 
the code authority in 1954 and the code authority 
said, ‘‘Your contention is not correct.’’ Now, ac- 
cording to our theory of the case that was the con- 
tention that had been advanced by the City since 
1951 and before as the reason for denying the 
privilege of combined billing to our client plain- 
tiffs. 

The Court: I understand all that, but if it merely 
amounts to this, as I said before, that the City failed 
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to get the support or, you might say, confirmation 
in its opinion from the National Board, now, that 
doesn’t make it relevant evidence against the City. 
It just simply leaves the City where it was before 
it wrote the letter. 

' Mr. Reischling: If your Honor please, may I 
suggest that under the law governing the admission 
of expert testimony, this is the City’s own expert. 
Now, after all, they asked for an opinion from an 
expert and it is true that it may only be an opinion 
and the weight of the opinion may be for the court, 
but that does not have any effect upon its admissi- 
bility. 

The Court: How ean it be an opinion when all 
it amounts to 1s a negative reply or a reply? We 
don’t have anything to do with it. How ean that be 
an opinion ? 

Mr. Reischling: It states, ‘‘In our opinion the 
National Safety Code does not apply.’’ 

The Court: What value is an opinion of that 
kind? Absolutely nothing. 

Mr. Reischling: Well, it is [88] 

The Court: It doesn’t contain a bit of affirmative 
matter. It 1s just simply a negative proposition that 
has no evidentiary value whatever. 

Mr. Rader: If it please the court, there has been 
a lot of innuendo here that the City was not sup- 
ported by this opinion. This man is giving a per- 
sonal opinion and saying if we want a formal opin- 
ion we can go ahead and get one. Now, they were 
well aware of this letter. There is no question about 
that. This has never been a secret. If they want a 
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formal opinion they can get one as to the result of 
this thing. The man is not here to cross-examine, 
consequently I don’t like to put his opinion in evi- 
dence, but he does support the City and he does say 
that from a safety standpoint the fewer service con- 
nections to a building the better. Isn’t that what you 
gentlemen were saying that they reversed ? 

Mr. Hellenthal: No, it isn’t what we were saying. 

Mr. Rader: I misunderstood. 

Mr. Reischling: They say the National Safety 
Code has nothing to do with this problem. 

The Court: As I say, it leaves the City and the 
problem right back where it was before the letter 
was written. 

Mr. Reischling: We merely ask, if the Court 
please, at this time it only be marked for identifi- 
cation. 

The Court: There is no use marking it for iden- 
tification if it doesn’t have any more probative value 
than that. Of course, it may be offered, but in the 
meantime it will not even be marked for [89] iden- 
tification. Let’s go on to the next item. 

Mr. Hellenthal: Paragraph 7, the documents re- 
quested there, please. We don’t want the court to 
get the impression the City has not co-operated with 
us. We have these documents and they are in copy 
form already and we want the originals. 

The Court: Is there any reason for having the 
originals ? 

Mr. Hellenthal: Yes. 
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Mr. Rader: You better mark these separately. I 
have given first contract with Civil Aeronautics Ad- 
ministration and City of Anchorage. 

The Court: Are you agreed that that may be 
offered in evidence? 

Mr. Rader: ' Yes. 

The Court: Well, it may be given the next num- 
ber which will be L. 

Mr. Rader: And a map document designated 
8D-31-3E, Civil Aeronautics Administration. I do 
not admit that the document—it was not attached 
to the contract with C.A.A. C.A.A. had the only 
copy of it and they admit it had not been attached, 
although it is referred to in the contract. 

The Court: Is that a plat or something? 

Mr. Rader: Yes, it is a map. 

Mr. Cottis: It is referred to in the contract as 
being attached. 

The Court: Well, they may be marked as one 
exhibit, [90] Exhibit L. 

Mr. Rader: Now, if it please the court, the bal- 
ance of that paragraph in the Notice to Produce, 
‘‘plus any other contracts entered into by the City 
of Anchorage for sale of electric energy.’’ We have 
files over there which have contracts in them; most 
of them are government contracts. 

The Court: Well, you need not discuss that. I 
have already held in connection with another item 
of this kind it has got to be specified. It is too in- 
definite. Well, I suppose that disposes now of 

Mr. Hellenthal: Your Honor, can’t those files 
containing those contracts be made available to us 
for inspection at the City Hall? 
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Mr. Rader: Well, the only thing, we insist you 
not take them out of the files. We are billing all 
the time on them and we have a lot of old ones that 
are carefully filed and have attached memoranda. 
You are welcome though to dig through them. We 
don’t want a dozen of you in; one or two of you can 
fit in that office without stopping things. 

The Court: Is this a case where you are going 
to look for some particular contract or where any 
contract will do? 

Mr. Hellenthal: Particular contracts, your 
Honor. 

The Court: Well, if it was a case where any con- 
tract would do there would have to be proper de- 
mand, but not otherwise. 

Mr. Cottis: If the court please, paragraph 5 of 
the [91] Notice to Produce was on the bond. Now, 
maybe Mr. Rader would agree to this stipulation: 
That originally one bond was furnished by Anchor- 
age Rental Service, as agent for Richardson Vista 
Corporation and Panoramic View Corporation, cov- 
ering these utility services to these projects. 

Mr. Rader: 2nd of April, 1953. I don’t think it 
is material. 

Mr. Cottis: I don’t think the dates are too im- 
portant. As I understand it, originally one bond was 
put up for the two projects and one recently—two 
bonds—one for each of the two projects. 

Mr. Rader: Just take the dates so there won’t 
be a misunderstanding. 

Mr. Cottis: I don’t think we have it all the way 
back. 
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Mr. Rader: That is all I know of. There may 
be more, but those are the current bonds. 

Mr. Cottis: Well, will counsel stipulate—— 

Mr. Hellenthal: Just a minute 

Mr. Cottis: March 4, 1952, that has been the 
situation and before that there was a cash bond up 
for the projects. 

Mr. Rader: I will stipulate that each corpora- 
tion put up a bond of either cash or qualified surety 
for payment of their electrical utility bills. Is that 
enough? 

Mr. Cottis: And only one bond? 

Mr. Rader: No, there are two bonds. [92] 

Mr. Cottis: Originally just the one. 

Mr. Rader: Originally they consolidated and both 
Richardson Vista and Panoramic were on the same 
bond. Subsequently and in recent years they have— 
beginning with 1954 they put up individual bonds. 

Mr. Cottis: That is two bonds; one covering each 
of the projects. 

The Court: You say those two were put up in 
1954? 

Mr. Rader: Yes, one for each project. Prior to 
this they had been put up jointly. 

Mr. Cottis: Prior to that one bond had covered 
both projects. 

Mr. Hellenthal: Is that correct? 

Mr. Rader: Yes, I think so. 

The Court: Well, is there any other matter, ques- 
tion or issue on which the parties can agree? 

Mr. Hellenthal: Now, at this conference—I think 
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we are holding up the matter on the letters, the 
monthly letters of protest. Mr. Rader, can we agree 
that the first written protest was delivered to the 
City early in November, 1951, read at the council 
meeting of November 9, 1951, and get the letter 
that I gave to you in evidence? Do you have the 
original of the letter of protest ? 

Mr. Rader: I handed it to you a few minutes 
ago. 

Mr. Hellenthal: Perhaps it was put in. I don’t 
recall [93] it, though. 

Mr. Rader: I gave it to you. 

Mr. Hellenthal: Is that the one with the attach- 
ment? I withdraw that. It is in the record as an 
exhibit. 

Mr. Cottis: Plaintiff’s Exhibit 1 for identifica- 
tion only. 

Mr. Rader: Now, if your Honor wishes to hear 
objection I will make my objection on that also. 

The Court: What is that exhibit? 

Mr. Rader: Plaintiff’s Exhibit No. 1 for iden- 
tification. I assume if we put it in for identification 
we reserve our objections to the time they are intro- 
duced. 

The Court: What is that letter? 

Mr. Rader: The letter is a protest and has at- 
tached to it a yellow sheet of paper which purport- 
edly represents a certain situation in the States. 

The Court: You want to object to it on what 
grounds? 

Mr. Rader: I object to the attached purported 
wire for the fact it is absolutely hearsay and I have 
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definite knowledge the contrary is true. The wire 
does not state the fact. The letter may be introduced 
as being an official document delivered to the City 
Council. 

The Court: Do counsel have anything to say as 
to the remarks of counsel for the defendant as to 
the admissibility of the copy of the telegram? [94] 

Mr. Cottis: Yes, your Honor, it is part of the 
letter. It is referred to in the letter and in effect 
incorporated into the letter by reference. 

Mr. Rader: JI will stipulate that the letter with 
that attached yellow sheet was given to the persons 
named. I think it was addressed to the City Council. 

The Court: Where in the letter is that re- 
ferred to? 

Mr. Cottis: I’d have to look at it, your Honor. 

The Court: Well, I can. 

Mr. Rader: I believe it is referred to all right. 
I certainly don’t admit the facts stated in that wire 
though. 

The Court: Well, I think the objection is well 
taken. The fact it is referred to in the letter doesn’t 
make it admissible. 

Mr. Cottis: It is part of the letter and we are 
offering it, not for its contents, but for the document 
itself. In other words, the City had that before it 
as the original protest and made no further move 
to investigate it, just arbitrarily turned it down. 

The Court: But the protest is sufficient in itself. 
If it is merely a protest it doesn’t have to be sup- 
ported by anything of that kind. 

Mr. Cottis: But, your Honor, as was stated about 


_————— 
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other exhibits, the court wouldn’t give unjustified 
weight to the attachment. I would simply think that 
the entire document should be admitted then the 
portions that are relevant, even if they are [95] 
the first and third sentences, would be the ones that 
would be considered. ; 

The Court: It seems to me the only purpose for 
admitting anything of that kind would show there 
was protest and what argument would be made in 
support of the protest is immaterial. That is all this 
is. That is all the telegram is. If this letter isn’t 
offered for any other purpose than to show there 
was protest lodged with the City, why, the telegram 
is inadmissible. It doesn’t serve any purpose. This 
letter will be admitted for the purpose of showing 
that a protest was made and not for the purpose of 
showing the truth of any of the statements made 
therein. 

Mr. Cottis: And may the attachment to the letter 
be marked for identification, your Honor? 

The Court: Well, what good will that do? 

Mr. Rader: I object to that. It is not the best 
evidence. I’d like to see them produce the wire. 

Mr. Hellenthal: I have the wire. 

The Court: J have already sustained the objec- 
tion to it. 

Mr. Hellenthal: Well, your Honor, as a purely 
academic matter it is, frankly, a difference of opin- 
ion on this matter. Some men whose opinion I 
respect say the letter should—the wire should ac- 
company the letter. I am inclined 
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The Court: I don’t think there is any authority 
of that kind and besides I am passing on this, not 
somebody else. 

Mr. Hellenthal: However, your Honor, just for 
the sake [96] of the record let us assume that in 
some aspect of this case we did not prevail and an 
appeal were necessary. I think we should show in 
the record what matters were offered even though I 
agree with your Honor, but all lawyers don’t think 
that appendix might not be relevant. — 

The Court: I have ruled on it. If you want. to 
offer it in connection with an offer of proof, why, 
you may do so, but it is not going to be a part of the 
exhibit. 

Mr. Hellenthal: Now perhaps Mr. Rader has 
something he can think of that would expedite the 
trial of the factual matters. Now, the situation, as 
I see it, your Honor, is that we have reached some 
sort of a, using the proposed stipulation as a guide 
—we have covered everything as far as I see it. The 
only paragraphs that no stipulation has been ob- 
tained are paragraphs 6 and 14. Now perhaps if 
Mr. Rader has something that will expedite it we 
can do that, otherwise, we are ready to close. 

The Court: When you refer to paragraphs 6 and 
14 you refer to the proposed stipulation ? 

Mr. Hellenthal: We agreed at our Monday morn- 
ing conference there was nothing we could stipulate 
to as to that. The only things remaining are 6 and 
14. That is merely for the court’s information. 

The Court: You are referring to paragraphs 6 
and 14 of the complaint? 

Mr. Hellenthal: Yes. No stipulation can be made 


Richardson Vista Corporation, ete. 155 


there [97] so far as I am concerned, at the pre-trial 
conference. I have done what I want to do. 

Mr. Rader: I have nothing, your Honor. I as- 
sume that after they close this case I will have, per- 
haps, additional documents, but we can take those 
up at that time. 

The Court: Well, if you have any evidence to 
produce, why, now is the time to go ahead with it. 

Mr. Hellenthal: Any what? 

The Court: Evidence. Are you ready to rest, or 
are you 

Mr. Hellenthal: No, I suggest we get some open- 
ing statements in here somewhere. 

The Court: If you feel that an opening state- 
ment should be made you may do so, although it 
seems to me with all the discussion I have a pretty 
good idea of what it is about, but you may make 
your opening statement. 


(Whereupon, opening statement was made by 
Mr. Hellenthal, of counsel for the plaintiffs.) 


(Whereupon, opening statement was made by 
Mr. Reischling, of counsel for the plaintiff, 
Panoramic View Corporation. ) 


(Whereupon, opening statement was made by 
Mr. Rader, of counsel for the defendant.) 


The Court: Well, we will adjourn then to resume 
this [98] case at 10:00 o’clock tomorrow morning. 


(Whereupon, at 4:04 o’clock p.m., the court 
continues the cause to 10:00 o’clock a.m., Fri- 
day, March 25, 1955.) [99] 


The Court: You may proceed with your case. 
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Mr. Hellenthal: Your Honor, at this time the 
City is prepared to stipulate with regard to the mat- 
ters that were held over yesterday as to protested 
payments. Both parties agree that the first payment 
of utility billings for Panoramic View Corporation 
and Richardson Vista Corporation was made under 
protest by Lela Hall as managing agent for the two 
corporations d/b/a under the name of Anchorage 
Rental Service and that each payment was protested 
by means of a formal letter of protest each month 
thereafter until May, 1954, after which such date 
Panoramic View Corporation protested in exactly 
the same manner by means of monthly formal let- 
ters up until the present day through its managing 
agent, Mr. St. Amor, and Mr. Winn prior to him. 
And that plaintiff Richardson Vista Corporation 
following May, 1954, made the identical protest 
monthly in formal fashion through its agent, Mr. 
Harland, and further that the protest letter—the 
form used monthly read as follows 

The Court: Well, if you agree they protested 
what difference does it make what form the protest 
was made? 

Mr. Rader: If it please the court, like so many 
other times here the stipulation, so far as I am 
concerned, is misunderstood. I am willing to stipu- 
late that we take one of these typical letters and 
put it in evidence as an exhibit and stipulate that 
similar letters were received by the City of Anchor- 
age every month from both [101] of the corpora- 
tions and that it was continuing, but I am not stipu- 
lating it was continuing protest as to necessarily the 
matters which may be tried in this lawsuit. 
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The Court: Do cither of you contend that the 
form of protest makes any difference ? 

Mr. Rader: I think it does. There is a difference 
between protesting one thing and another thing. 

The Court: All we are concerned with here is 
protest in payment. 

Mr. Rader: Well, but there has to be a reason 
for the protest. 

The Court: You mean that this particular mat- 
ter involves the legal sufficiency of the protest? 

Mr. Rader: It may very well ‘involve the legal 
sufficiency of the protest. That is the reason I 
agreed to stipulate to the fact that they were re- 
ceived and that is all. 

The Court: By the way, what is the significance 
of May, 1954? 

Mr. Hellenthal: Merely this: That Mys. Hall 
then went to Seattle to other work and she was re- 
placed by her successor, Mr. Quinn of Panoramic 
View, and Mr. Harlon for Richardson Vista. That 
is the only significance—no legal significance. 

The Court: Well, I thought that since it was said 
that after that date the plaintiffs acted separately 
instead of by one agent that something had oc- 
curred. [102] 

Mr. Hellenthal: There was a separate agent for 
each plaintiff after May of 1954. 

The Court: I see. Well, then have the parties 
agreed in accordance with the statement of counsel 
for the defense? 

Mr. Hellenthal: Yes. J would like to introduce 
a typical protest. 
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Mr. Rader: If it please the court, I don’t be- 
lieve this is a typical protest. You can introduce 
that one also. if you wish. 

Mr. Hellenthal: All right, fine. The City re- 
ceipted for each of these protests. Your Honor, I 
am kind of at a loss here because each time a letter 
of protest was delivered the City Clerk signed on 
the duplicate copy with the date on it, the original, 
of course, he kept. and I don’t want to impose on 
the court but I submit these are—— 

Mr. Rader: These two may be combined and 
marked as one exhibit. Plaintiff’s Exhibit No. 2, 
as being typical protest letter. 

The Court: Well, now, maybe we ought to make 
certain that we have this stipulation in the record 
as modified. It is to the effect, as [ understand it, 
that each protest was substantially in the form of 
the exhibit. 

Mr. Rader: That is my understanding. 

The Court: And that the protests made were in 
that form with every payment. 

Mr. Rader: Yes. [103] 

The Court: Very well. 

Mr. Rader: If it please the court, because of the 
fact there are two plaintiffs here and lots of stipu- 
lating has been done I believe without a formal 
agreement of both the plaintiffs, I assume that the 
practicing procedure in here will be that the plain- 
tiffs will be bound jointly unless one or the other 
objects to them being bound jointly. 

The Court: Of course, that is true of law. If one 
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sits by be is deemed to acquiesce if ke duesm’t raixe 
objection to it. 

Mr. Rader: So lone as that & wnderstend. 

Mr. Hellenthal: We showld like this paper 
marked and efered im evidence pursuant w supela- 
tien of the parties. 

Mr. Rader: lf it please the court. I suppose 
maybe 5 seconds age I told Mr. Hellentha!l I did not 
agree to 1% beme o@ered im evidence. I do not con- 
sader it material. I admit its authenticity. but I do 
not admit its materiality to these provecdimes. 

Mr. Cott: Your Honor. it: materiality is that 
it shows thai the two establishments with which we 
are eomeerned with here—it shows their relationship 
to the City. it shows the fact that they are more or 
less tsolated from other berldinegs, that thev are net 
yest stores alome a street m Anehoraze. but that 
they have their own layout. This offered exhibit 
is @ map compiled from aerial phetographs and it 
shows the actual] shape of [104] the buildings. their 
relation te ereh other. their relation to roads. rail- 
reads to the city busimess section. ard I can’t beip 
bet think 1% would be helpful to the court. 

The Court: Well. it ism t apparent te me how it 
could be material; how these facts that vou refer 
to could be material. 

Mr. Reischline: If the court please. may I be 
heard on that? 

The Court: Very weil. 

Mr. Reisechlimg: This plan ts dlustrative ealy of 
the situation that exists im Anehorage. Alaska. As- 
seaming that this ease might ge somewhere else. it ts 
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necessary for whoever might be reviewing this case 
to have a realization of what the geographical aspect 
for—all it is for is to illustrate the exact situation 
as it is shown on that map. 

The Court: I just can’t see how illustrating a 
situation of this kind can possibly have any bearing 
on the issues here. 

Mr. Reischling: Because of the law on the case 
that provides that certain classifications of a user 
of services may be based upon various factors and 
to show the similarity of the situation that exists 
here with reference to the length of the transmis- 
sion lines; its distance from the power houses and 
so forth. That is relevant, and material, and compe- 
tent to show the situation as it exists here in the 
City of Anchorage. 

The Court: Do you dispute that? 

Mr. Rader: Well, it is not my understanding of 
the law, [105] but there may be some law to that 
effect. I don’t think it has any materiality, but it 
may have if counsel can connect it up. 

The Court: Well, I would exclude it over the 
objection, but since counsel intimates that since it 
will become pertinent in view of the law that gov- 
erns this case, it may be admitted for illustrative 
purposes. That will be Exhibit what? 

The Clerk: Plaintiff’s Exhibit 3. 

Mr. Hellenthal: May the letters that were with 
the last exhibit, 2, be read at any time during the 
proceedings ? 

The Court: Well, if it becomes necessary to read 
them, but since they’re in evidence, the court will 
read them at some time or other. 
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Mr. Hellenthal: Perhaps we should read them 
now. 

The Court: For what purpose? 

Mr. Hellenthal: Well, it will be proper for coun- 
sel to read them at any time hereafter. 

The Court: If it becomes pertinent to have them 
read, yes, but I can’t see any reason for reading the 
exhibits now. 

Mr. Hellenthal: Mrs. Lela Hall, please. 


LELA HALL 


ealled as a witness for and on behalf of the plaintiff, 
and, being first duly sworn, testifies as follows on 


Direct Examination 
By Mr. Hellenthal: [106] 
Q. Mrs. Hall, will you please state your full 


name ? A. My name is Lela Mae Hall. 
Q. Where do you reside at the present time, Mrs. 
Hall? A. I reside in Seattle, Washington. 


Q. Mrs. Hall, will you tell the court what connec- 
tion you have had and do have, if any, with the 
plaintiffs in this proceeding, Panoramic View Cor- 
poration and Richardson Vista Corporation ? 

A. On March 15, 1951, I was hired as manage- 
ment agent by the two corporations to leave Seattle 
and come to Anchorage to open the projects. 

Q. What were your duties in connection with 
opening the projects first ? 

A. I prepared budget analysis, set up operating 
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(Testimony of Lela Hall.) 

schedule, developed leases, contracts, and was man- 
agement agent and representative in the community 
for the corporations. 

Q. What were your functions in connection with 
the management of the projects? 

A. Hired and fired crews, developed leases— 
lease department, executed all contracts necessary 
for the corporations with all agencies in the com- 
munity. 

Q. When did you assume your duties, Mrs. Hall? 

A. I arrived in Anchorage in April, 1951. 

Q. And you had been employed, if I understand 
you correctly, since March of 1951 engaged in pre- 
liminary work in Seattle? [107] A. Yes, sir. 

Q. Do you now have any connection with plain- 
tiff, Panoramic View Corporation, and plaintiff, 
Richardson Vista Corporation ? 

A. No, sir. I resigned in April of 1954. 

Q. Your connections with the corporations ended 
at that time? A. Yes, sir. 

Q. Now, Mrs. Hall, will you describe briefly the 
project, Richardson Vista Corporation? 

A. Richardson Vista has 19 buildings, 22 units 
to a building on one site development on land lease 
from Fort Richardson originally. 

Mr. Rader: We have stipulated to all that. 

The Court: Yes, you have stipulated to all that. 

Q. (By Mr. Hellenthal): And how are the 
buildings located ? 

Mr. Rader: We stipulated it is on the map. 

Q. (By Mr. Hellenthal): Can you tell us, Mrs. 
Hall, why the buildings are located as they are? 
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(Testimony of Lela Hall.) 

A. The project was financed under F.H.A. and 
in order to finance the project, there are require- 
ments of F.H.A. on density and the buildings were 
laid out on a garden court type apartments. 

Mr. Rader: If it please the court, without show- 
ing that she was involved in the laying out and was 
present when the buildings were laid out on the 
drafting board—she apparently came [108] here in 
April of 1951 and when the buildings were under 
construction. I think she is speaking of something 
which she has no knowledge, without a proper foun- 
dation; why perhaps foundation can be laid. I don’t 
know, but it hasn’t been laid yet. 

The Court: It seems to me that since there is 
already evidence in the case that shows the layout 
that you can draw any inference you want to from 
those exhibits and argue these matters that you are 
now asking here to testify about. 

Q. (By Mr. Hellenthal): All I want to know 
is why were the buildings laid out the way they are, 
uf you know? 

A. Density requirements on the part of F.H.A. 
I had the opportunity of reviewing the Home Loan 
applications and was thoroughly familiar with the 
architect sketches and full proposal of plan opera- 
tion. 

Q. Do you know why the buildings were limited 

to two stories in height? 
' A. Yes. The height requirement was because it 
was on a Base lease. The Fort Richardson original 
lease would not permit an extension of over two- 
story buildings. 
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Q. With recreational areas provided in the ar- 
rangement of the buildings. That is part of the 
plan? A. Yes, they are. 

Q. To what extent? 

A. They were centralized and decentralized 
since the project [109] was developed to house 
families with children. 

@. And hence areas were provided in the acreage 
for recreation for the children? 

A. That is correct. 

Q. Lawns? A. Yes, sir. 

Q. Was it the proximity to the runways of Elm- 
endorf Air Force Base that influenced the height? 

A. That is the reason. In the provisions of the 
lease we were not permitted to build above two 
stories for safety factors. 

Q. Now, Mrs. Hall, did you have contact with 
the City officials with regard to the electrical in- 
stallation, at first Panoramic View Corporation; sec- 
ond, Richardson Vista Corporation ? 

A. Well, in preparation for occupancy, there are 
many, many contacts on all phases of necessary 
utilities. During this time, shortly after arrival, I 
had a conference with Mr. Robert Sharp, then City 
Manager. I was preparing a budget analysis and I 
asked for estimates, so I discussed with him the 
proposed utility costs and at that time I was told 
that we would be treated as one establishment. I 
refreshed my recollection by going back through 
the minutes and notes that I had referred in the 
minutes of the corporation, the word ‘‘establish- 
ment’’ was used. 
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Q. When was that conversation, to the best of 
your recollection ? 

A. It was in the early part of August. [110] 

Q. Of what year? a, To oie 

Q. Did you have subsequent conversations with 
the City officials with regard to the matter of the 
electrical installations of the two projects? 

A. Yes, we were in constant contact and on the 
first receipted billing which came through in Sep- 
tember, we received individual billings for each 
building. I took these billings back down to Mr. 
Pendergras, who was then the City Treasurer, and 
Mr. Pendergras stated Mr. Sharp was out of town. 
I assumed that an error had been made. I asked 
him for a corrected billing. There were also arith- 
metical errors. He said I would have to wait for 
Mr. Sharp to return to town. In the meantime I 
talked to Mr. Mason Lazelle. Mr. Lazelle told me 
I would not be permitted to have a single billing 
because the National Electrical Code would not per- 
mit me to have single billings where I had indi- 
vidual meters. Then: 

The Court: All this has been stipulated, hasn’t it ? 

Mr. Hellenthal: I don’t think so, your Honor. 

The Court: Well, but it is admitted here. Upon 
what basis, or upon what theory, the City has made 
its charges and so all the efforts of the plaintiff to 
have some different system put into force, or method 
of billing, is just immaterial. 

Mr. Hellenthal: Your Honor, we did not admit 
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the basis on which the City computed their [111] 
charges. 

The Court: Of course I understand that, but I 
just can’t see how it would contribute here in any 
respect whatever to go into the details of the con- 
versations or discussions and protests that were 
made in those days. 

Mr. Hellenthal: I think, your Honor, that on the 
theory of the case, the second theory of the case 
that I enumerated in the opening statement yester- 
day that we can tie this up and show its pertinency 
and relevancy to the issues presented here. 

The Court: J think you would have to show it 
now because for lack of time I would have to exclude 
it. I think you will have to show the pertineney 
now. : 

Mr. Hellenthal: Yes, sir. It is very simply: 
plaintiffs relied on the original interpretation of 
the City ordinances as furnished them by the City 
officials in their reports to their detriment. That is 
the theory for the testimony that we seek to offer. 

The Court: I don’t suppose the City is disputing 
what they relied on, is it? 

Mr. Rader: It is hard for me to know what they 
relied on. 

The Court: It is? You take the position that re- 
gardless of what they relied on, the City had a cer- 
tain policy or method of billing in situations of this 
kind and merely adhered to that system or method ? 

Mr. Rader: That is our position. 
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The Court: What the plaintiff relied on would 
appear to [112] be immaterial. 

Mr. Hellenthal: What was that? 

Mr. Rader: Pardon—— 

Mr. Hellenthal: What was their set policy that 
the City had? We are trying to show it. We tried 
to find out what it was. 

Mr. Rader: Set policy is that we don’t combine 
meter readings and we don’t permit people to bill 
on a distribution system within the City of An- 
chorage. 

Mr. Hellenthal: Of course we take issue with 
that. We were told otherwise. 

The Court: But even if you were told otherwise, 
I can’t see how it would be material here. For in- 
stance, you could call a City official here who was 
charged with the duty of determining these things 
or knew of them and ask him what the method or 
system of the City was at that time, or the basis for 
their billing practices, but I can’t see how it would 
be of any assistance to the court to have all these 
preliminary matters—the efforts of the plaintiffs to 
one or another system invoked here or what was said 
at these discussions. 

Mr. Rader: If it please the court, if you want 
to call a three-minute recess, I have an A.L.R. cita- 
tion which goes to the section. There is no estoppel 
to the bill itself. Let’s assume they represented to 
them and they bill on that basis. The issue is not 
whether or not we should have represented to them 
or whether or not we should have billed to them. If 
we offered them a [113] discriminatory rate, it 
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would be illegal. We could cancel that contract 
today. The point is, there is no estoppel against the 
City in this respect because of an illegal contract. 
If you want to call a five-minute recess, I will pro- 
duce the law on that. 

The Court: Well, I’m inclined to take the doc- 
trine of estoppel to apply to sovereign or political 
subdivisions. 

Mr. Rader: That is res gestae. The question is 
whether or not it is discrimination and an estoppel 
and reliance. 

Myr. Reischling: Without regard to estoppel 
here I don’t believe the court is holding that a man 
eloaked with the authority that Mr. Sharp ap- 
parently was cloaked with and is cloaked with by 
statute and by the regulations of the City of An- 
chorage concerning the making of contracts for the 
service to consumers of electrical power and other 
utilities cannot be held to have bound the City. Now, 
T have submitted to your Honor authorities in which 
Supreme Courts of various other judiciaries have 
so held and if the court feels that without regard 
to the doctrine of estoppel that when a consumer 
and citizen of the city and a user of the service has 
no protection when he is dealing with the munici- 
pality merely because it is a municipality, then, of 
course, we have no case. If the court can in effect 
this morning rule, and I want to point out that no 
objection was made to this testimony, there was no 
objection of any kind at all, but if the court rules 
that we cannot show, and have no power to show 
the apparent authority with which Mr. Sharp was 
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cloaked and his apparent authority to deal with rep- 
resentatives [114] of other consumers of power, 
then, of course, we cannot show any contract. But 
I submit, your Honor, that that is not the law. 

Mr. Rader: If it please the court, let’s assume 
that Mr. Sharp had told her they would give her 
power for nothing; they would give these plaintiffs 
power for nothing if they would build their factories 
here; build their housing project here, would that 
be binding on the City of Anchorage because Mr. 
Sharp did that? That would be the most illegal and 
unjust discrimination that anybody could have done. 
Anybody in Anchorage could come in and say, ‘‘ You 
are discriminating against me because you are giv- 
ing them free power.’’ Now, the same principle ap- 
plies when we give them a special—a preferential 
rate by combining meter readings. As I say, in five 
minutes I will submit authorities to your Honor, if 
you want to call a five-minute recess. I will submit 
a case which is to this effect that the city councils 
or city representatives for utilities company rep- 
resentatives have induced industries and establish- 
ments to be built in a certain location in a certain 
town and that thousands of dollars have been ex- 
pended on that representation. If the court still 
holds that despite that representation, despite that 
contract, if the contract itself is discriminatory in 
favor of anyone more than one—a preferential rate 
in favor of one person, the Public Utility District 
Commission in the state can set it aside or the city 
eouncil which has jurisdiction over regulations of 
utilities within its jurisdiction, within its limits, ean 
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also set it aside because it is an illegal contract. The 
whole [115] point is that if such a contract was 
made it is illegal unless there was a valid basis for 
it. Therefore, the agreements can have absolutely no 
bearing on the present lawsuit. Actually I don’t 
think the testimony is going to hurt us very much 
if it does come out, but I think we will waste a lot 
of time. We are hasseling about who said what in 
the City. 

The Court: That was the purpose of my raising 
the point as to the materiality of this evidence. Now, 
as I understand your position in stating your posi- 
tion as you did a few minutes ago, you base it, I 
suppose, on the difference between proprietory and 
governmental functions. 

Mr. Reischling: Yes, your Honor, and further, 
your Honor, there is nothing in this case, but I 
agree with counsel with respect to giving away 
power. 

The Court: Well, I suppose 

Mr. Reischling: This is not the same thing at all. 

The Court: Suppose that counsel didn’t go as 
far as he did in citing an illustration of that kind, 
which of course would be clearly beyond the ap- 
parent scope of any municipal office of authority, 
but suppose it was within the apparent scope of the 
officer’s authority, then, is it your position the City 
is bound by that? 

Mr. Reischling: If it is within the apparent 
scope of the man’s authority, if the counsel has 
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cloaked him with that apparent authority and a per- 
son relies on it as the plaintiffs did [116] in this 
particular case, having all the reason in the world to 
rely on it because he dealt with everyone else, and 
imasmuch as we are paying equal, if not greater 
rates, for power than anybody else, I believe that 
the contract was made, which the City has obtained 
the full benefits from and I think, and they did 
not live up to it. In fact, they have forced us, under 
the threat of turning off power, to pay them our 
own money without interest. In other words, it is 
almost like a bonus for getting power that other 
persons similarly situated to us did not have to 
pay, and that in the essence is the legal question. We 
can use verbiage and language to clothe this thing 
and have an obscured identity, but it boils down to 
one very simple problem, and that is, are we in the 
classification in which we are entitled to this par- 
ticular rate and we look at the published rate of the 
City to determine that. And I submit to your Honor 
that there is nothing in that published rate which 
any consumer or customer could see that would 
lead him to believe that he could not rely upon his 
own agency. Is it the public—the City itself that 
makes that representation to him? Have we not the 
right to expect from our own City the type of in- 
tegrity and the moral uprightness that we expect of 
our fellowmen. The people that are in that office, 
if we cannot rely upon what they tell us when we 
have their own published rate before us—that is 
what our problem is. 
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The Court: Well, but you speak now of the 
question being one of classification. We will assume 
that that is so. How can [117] any discussion itself 
—preliminary discussion throw any light upon 
whether the classification is proper. As a matter of 
fact, when you speak of proper classification, then 
it assumes that any statement of the kind that has 
been referred to here, made by one of the City offi- 
cers, would certainly not be binding if it didn’t hap- 
pen to be the proper classification. So, while I will 
agree with the proposition that the City is bound 
somewhat like a private litigant 1n certain matters, 
I am wondering whether the City would be bound 
in matters of fixing rates just because somebody in 
the City Hall had an idea that turned out to be in- 
correct. 

Mr. Cottis: Your Honor, could I be heard 
briefly? I don’t want to belabor the thing. It isn’t 
a question of fixing rates or classifying. It’s a ques- 
tion of the application of the published rate sched- 
ule and that schedule ‘‘C”’ that was in effect in 1951 
provides for commercial electrical consumption in 
establishments not having more than single phase 
service, not having larger voltage motors than five 
horsepower and that sort of thing. What we are 
trying to show by this witness is that the City, along 
in the spring, said, ‘‘ Yes, that schedule applies to 
you. You are one establishment. You will be billed 
for your house consumption as one establishment.’’ 
And then a few months later, when the first bill 
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comes through, it is no longer so. Now, we will con- 
nect up that testimony to show that if at the orig- 
inal conversation, the City had said, ‘‘No, you are 
not one establishment. You are 20 establishments or 
19 establishments.”’ Then, the consumer—the [118] 
plaintiffs here would have gone to the extent neces- 
sary to provide a single entry for its house current 
and the City, on being offered a single point of 
entry, would have had to bill them on one combined 
consumption schedule. Now, the plaintiffs rely to 
their detriment and to the benefit of the City appar- 
ently upon the promise that the rate would be ap- 
pled in such and such a manner, and there is noth- 
ing—no tariff that indicates that it shouldn’t or 
couldn’t be applied that way. We have shown in 
stipulations this was a unique stipulation. It was 
the first housing project here. It was feeling its own 
way along and the National Electrical Code itself 
vests some discretion in the local body to interpret 
the thing. It doesn’t require the City Council ap- 
proval to interpret it any more than the building 
inspector has to go to the City Council to say, ‘‘No, 
you have got to put a vent in over in that corner 
or I won’t let you go ahead with your building.’’ 
The Court: Now, will you just tell me what it is 
you would prove; for instance, that the plaintiffs 
were told by some representative of the City in these 
discussions and why it 1s material to the determina- 
tion of any issue here. For instance, the argument 
sounds as though their actions were predicated on a 
breach of contract. 
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Mr. Cottis: Mrs. Hall was told that she would 
get combined billing even though there were sepa- 
rate house meters in each building because, as a 
practical matter, it was good, feasible engineering to 
put a separate meter in each building rather than 
a [119] meter from one entry point because of the 
wide layout. She was told that. The plaintiffs relhed 
on it and I think it is estoppel. Mr. Reischling 
thinks it is a contract. There is no doubt the City 
was in a proprietory capacity and I will take issue 
on Mr. Rader’s law on the matter of estoppel. 

The Court: Am I to understand this is a breach 
of contract rather than one of application of sched- 
ule? 

Mr. Cottis: As outlined yesterday there are three 
cases on which to recover; one is, we fall clearly 
within the published rate schedule and haven’t been 
treated accordingly, the second is, the City con- 
tracted or chose to deny its original interpretation 
of that rate schedule, and the third is, diserimina- 
tory practice against these plaintiffs by the City. 

The Court: Well, since that appears to be the 
theory of the plaintiffs and since there is no jury 
here the Court, of course, has great latitude in ad- 
mitting evidence even though he may feel certain 
that he will exclude it or give no consideration to it 
in arriving at a decision and if you make it brief, 
why, the evidence will be permitted. 

Q. (By Mr. Hellenthal): Mrs. Hall, I believe 
I asked you the question, what, if any, reasons were 
given to you by the City officials following receipt 
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of the billings as to why the billings were not com- 
bined ? 

A. The National Electrical Code was the first 
answer and the [120] second reference was made to 
Code 55. Now, in turn we offered to pay for the 
cost of the meters and offered to pay for the cost 
of an installation which would give us a single bill- 
ing and we were told again that the National Elec- 
trical Code would not permit us to do it. 

Q. When was the offer to furnish the capital 
required to secure the advantages of combined bill- 
ing made to the City? 

A. November and December of 1941. 

Q. Was it made on one or more occasions ? 

A. Innumerable occasions. 

Q. And it was made by you? A. Yes 

Q. Now, Mrs. Hall, you have testified that you 
did not receive billings for the project until, I be- 
heve you said, September, 1951? 

A. We received—the first few billings came in in 
September and then rebillings came in in October. 

The Court: You say rebillings ? 

A. Yes, they were incorrectly computed. 

Q. What was the difference between the Septem- 
ber original billings and the rebillings of October ? 

A. Mostly arithmetical and additional billings 
that were completed for occupancy. 

Q. It was purely arithmetical errors? 

A. Yes. [121] 

Q. When were the project buildings occupied ? 

A. Initial occupancy in July of 1951 with final 
occupancy completed in December of 1951. 
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Q. When? A. December of 1951. 

Q. And that accounted probably for some of the 
errors in billing. Did those observations as to occu- 


paney apply to both projects? A. Yes. 
Q. Both Panoramic View establishment and 
Richardson Vista establishment ? A. Yes. 


Q. Now, Mrs. Hall, when you received—what 
formal action was taken upon receipt of the sepa- 
rate bills for each building that you described which 
occurred—and you correct me if I am wrong—in 
September, 1951? 

A. A series of conferences were held with the 
representatives of the City. 

Q. And were any letters written? 

A. In November of 1951 we entered a formal 


protest. 
Q. And did you sign that protest? 
A. Yes, I did. 


Q. I hand you, Mrs. Hall, Plaintiff’s Exhibit 1 
and will you tell me what it 1s? 

A. It is a protest issued to the members of the 
City Council [122] and City Manager prior to the 
City Council meeting and requesting a hearing at 
the City Council meeting. 

Q. Is that protest signed by you? 

A. Yes, sir, it is. 

Q. And was that protest delivered to the City 
officials ? A. Yes; it was. 

The Court: Hasn’t that been admitted by stipu- 
lation? 

Mr. Rader: Yes. 
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The Court: Then there is no use of asking all 
those questions. 

Q. (By Mr. Hellenthal): Was the protest read 
to the City Council? A. Yes, it was. 

Q. It had been delivered some days prior to that? 

A. Prior to the meeting. I don’t remember the 
number of days. 

Mr. Hellenthal: Your Honor, may I at this point 
—TI will have difficulty and during the presentation 
of the case I may sometimes overlap on stipulated 
matters and I will appreciate it if counsel for the 
defendant will point out those things to me because 
I too have no desire to burden the Court, but I do 
ask for indulgence because it is quite easy to slip 
over some things. 

Q. (By Mr. Hellenthal): Now, Mrs. Hall, you 
had conferences with Sharp and City officials prior 
to November ? A. Oh, yes. [123] 

Q. It wasn’t too clear as to when. Could you 
again, at the risk of being reiterative, tell me the 
months during 1951 when those occurred ? 

A. I arrived in April and there wasn’t a month 
that there wasn’t a session of some type with the 
City in development of the new projects. 

Q. And following the receipt of the first bill- 
ings? A. There were a series of them then. 

Q. During the month of October? 

A. October and November both. 

Q. To the best of your recollection who was pres- 
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ent during the conversations you had with City 
officials ? 

A. Oh, goodness. I can enumerate several City 
officials also. Let’s put it this way: Mr. Sharp, Mr. 
LaZelle, Mr. Pendergras, on occasions you accom- 
panied me, Mr. Hellenthal, at times our Mainte- 
nance Supervisor accompanied me and on other oc- 
easions Mr. Arthur Cahn accompanied me. 

Q. When you referred in your testimony to being 
billed as one establishment, what did you mean by 
that, Mrs. Hall? 

A. Well, I was in the process of preparing pre- 
liminary budgets and during the discussions I went 
in to get the rate schedules and discussed our whole 
financial picture and at that time I was told, and 
Mr. Cahn was with me at the time, that we would 
be treated as one establishment and we got the rate 
schedule and discussed billing at the same time be- 
cause we [124] understood there was also a deposit 
to be made and we wanted to prepare for the de- 
posit. 

Q. Now, in connection with the deposits did you 
put up a bond for those deposits ? 

A. Yes. We initially put up $7,000 in cash and 
then later secured a bond. It was about three months 
before the bond was processed and we put up a 
surety bond and that was put up by the manage- 
ment agency originally then by the two corpora- 
tions later. 

Mr. Hellenthal: J have no further questions. 
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Cross-Examination 
By Mr. Rader: 


Q. Mrs. Hall, when you came to the City in 
April of 1951 you say you reviewed the architect 
schedule and that type of thing? 

A. I was managing 1300 apartments in Seattle. 
I was invited by the owners to come up in Novem- 
ber and review—I went through the plans again in 
November. I had spent about a month going over 
the actual proposal and plans and some changes 
were made during the initial construction period to 
conform to a better management operation and I 
spent considerable time on the plans. 

Q. When was that? [125] 

A. My first trip to Anchorage was in November, 
1940, and it was about the five months period prior 
to that. 

Mr. Reischling: JI think you mean November, 
1950. 

A. 1950, I am sorry. November of 1950. 

Q. When was the first time you got in on any of 
this project? 

A. In about five months before November so it 
would be about June. 


Q. June, 1950? A. That is right. 
Q. When did the construction start on the 
project? 


A. I think Mr. Reischling should answer the 
dates on construction. 
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Q. I am asking you the question; to the best of 
your knowledge? 

A. About a year prior to that time. 

Q. <A year prior to that time? A. Yes. 

Q. During June of 1949? 

A. Ground breaking, I believe, was in February, 
1949. Am I correct, Mr. Reischling ? 

Mr. Reischling: Ground was broken in August, 
1949. 

Q. August of 1949? A. Yes, sir. 

Q. And the first time you got in on the project 
though was about a year later? 

A. In November. 

Q. Well, five months before November so it 
would be during the [126] summer of 1950? 

A. That was the first time I went over the plans 
of the project, yes. 

Q. And do you know if anyone else checked with 
the City of Anchorage concerning the rates and reg- 
ulations, electrical? 

A. If I should testify to it I would have to tes- 
tify on a hearsay basis because I have been told by 
the members of the corporation and was instructed 
that there had been contacts and that everything 
had been arranged, but you would not accept my tes- 
timony because I can only testify as I actually 
made the contacts. Is that not correct? 

Q. So it is your understanding other people in 
the corporation did contact the City relative to 
power rates, is that right? 


Richardson Vista Corporation, ete. 181 


(Testimony of Lela Hall.) 

A. Certainly. Before an F.H.A. development can 
be constructed you have to have assurance of all 
your utility services and there are letters in the files 
guaranteeing utility services. 

Q. You have those letters in your files, do you? 

A. Sir, I am not employed by the corporations 
now. 

Q. They are in the corporation files? 

A. I do not know at this time. I have not been 
employed for some time by them. 

Q. They were in the corporation files when you 
were with the corporation? A. Yes, sir. [127] 

Q. Letters guaranteeing utility services? 

wm. Yes, sir. 

Q. You have seen those? 

A. Yes, sir. The signature was Mr. Don Wilson. 

Q. To the best of your recollection what did 
those letters say? 

A. Sir, I would not testify unless I had the op- 
portunity to familiarize myself with letters I have 
not seen for four vears. 

Q. Do you have any recollection ? 

A. I would not testify without being able to look 
at the letters. 

The Court: You should testify from recollection. 
It is only when you don’t have any recollection that 
you are allowed 

A. The only thing I can say, sir, is that I know 
that the F.H.A. requirements were such and to meet 
those requirements in the actual loan applications 
there were letters guaranteeing service written by 
Mr. Wilson who was then City Manager. 
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Q. Now, those letters would be dated about 
when? 

A. During the loan application period. 

Q. And when would that be? 

A. Prior to construction. 

Q. To the best of your knowledge when was that? 
1948 ? 

A. That I ask Mr. Reischling to confirm the 
proper date. 

Q. I am asking you to the best of your knowl- 
edge? 

Mr. Hellenthal: Your Honor, this seems kind 
of silly. The City wrote those letters and the copies 
are presumably with [128] the City and to ask this 
witness as to when they were written, when they 
were dated would be silly. Their own testimony 
would be better than anything else on the point. I 
think we are belaboring this thing too much. 

The Court: Of course, by the same token you 
could say that the addressee had the letters also. But 
the fact he is asking her something of these letters 
that may also be evidenced by letters is not objec- 
tionable and without production of the letters—un- 
less, of course, he would attempt to use the letters 
for impeachment, and, of course, he wouldn’t do 
that. He wouldn’t be allowed to because the rule 
states no one can be impeached by any writing ex- 
cept by showing the writing to the witness so that 
all these questions amount to are an attempt to elicit 
testimony from the witness of her recollection. 
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Q. (By Mr. Rader): Getting back to those let- 
ters; it would be your recollection they probably 
would have been sent and received in 1948? 

A. ’48 or ’49. 

Q. Now, when you reviewed the architect plans, 
the architect schedule, did you have any occasion to 
know when your final commitment from F.H.A. 
was received ? 

A. I would have to refer back to the record to 
give you that. 

Q. To the best of your recollection ? 

A. I think you should be asking the owner of 
the corporation rather than me. [129] 

Mr. Hellenthal: You don’t know, in other 
words? 

A. I could hazard to guess, but it would be 
merely a guess. 

The Court: You, of course, are not allowed to 
give testimony based on pure guess, but this is 
something that seems to me would not be pure guess. 
A witness is not required to testify to absurdity, 
only to his best knowledge and recollection, so when 
these questions are asked you should attempt to an- 
swer them to your best knowledge and recollection. 

A. It would be approximately 1949. 

Q. And now that would be when the F.H.A. ap- 
proved your final plans for the project ? 

A. That is right. 

Q. Before that time you can make changes in 
the plans? 

A. You can negotiate changes during construc- 
tion. 
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Q. And afterwards, too? 

A. Changes are in order. 

Q. Do you recall whether or not those original 
letters, which you claim are in the corporation files, 
made any reference as to rates or meter readings 
or combined billing? A. I do not know. 

Q. You don’t recall that? 

A. No, I do not know. 

Mr. Rader: I would like at this time to ask the 
plaintiffs to produce those letters if such exist. I 
have no knowledge of them and I don’t know 
whether they exist or not. [130] 

The Court: The plaintiffs should produce them 
if they can. 

Q. (By Mr. Rader): Were any changes made 
in the wiring schedule, the wiring drawings, subse- 
quent to the final approval by F.H.A.? 

A. J was in no position to know of any of the 
change orders. I do not know. 

Q. For all you know the corporations may have 
planned from 1948 on, without any representation 
from the City, for the present wiring system they 
have, is that correct? 

A. No, that is not correct. 

@. What do you know to the contrary ? 

A. Iknow from contacts with the inspectors with 
the City of Anchorage that we were required to con- 
form on all occasions to the requirements. 

The Court: When you say ‘‘conform to’’—I 
don’t know whether you said ‘‘to the requirements’’ 
or ‘‘to their requirements.”’ 
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A. The City of Anchorage approved, through the 
engineering agency, the plans of the development 
and they had to be built accordingly. The City of 
Anchorage had inspectors on the job at all times. 

Q. Now, let’s get this clear. You don’t know 
whether the corporations ever submitted plans to the 
City of Anchorage for any wiring system other than 
the one that exists today, do you? [131] 

A. I would not be in position of having made 
that request. That would have been done by the 
construction company. 

Q. So you don’t know? 

A. I don’t know what transpired. 

Q. When you arrived in Anchorage on the spot 
in April, 1951, what was the condition then as to 
the construction of those buildings? 

A. The buildings were not completed. The out- 
side framing had been completed. 

The Court: JI think we will recess at this point. 
Recess for 10 minutes. 


(Whereupon, at 11:15 o’clock a.m., following 
a 10-minute recess, Court reconvenes, and the 
following proceedings were had.) 


Mr. Rader: If it please the Court, I would like 
to also ask counsel for the plaintiffs to produce the 
drawing showing the electrical system as approved 
by F.H.A., together with the date for the projects 
involved and also any changes in those which were 
approved by F.H.A. 

Mr. Hellenthal: Your Honor, I should like to be 
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heard on that. Under the ordinances of the City of 
Anchorage, which I need not go into here, the plans 
for all buildings, electrical, plumbing, heating instal- 
lations, in the City of Anchorage must be approved 
by the City of Anchorage by its Building Electri- 
eal, and Plumbing Department before work can 
proceed. There must be [132] approvals posted on 
the job; approvals procured from the City in its 
capacity as inspecting official and governmental ca- 
pacity. Before a nail can be driven or before a wire 
ean be strung the plans must be stamped approved 
by the appropriate City of Anchorage department 
and filed with that department. And it would seem 
to me that if the City desires that evidence that it 
need only walk literally across the hall to its own 
building official where all plans and changes are 
on file and get them. We will certainly cooperate in 
every particular and if we thought they were mate- 
rial we would have gotten them through the City 
because the only appropriate plans are the plans 
that the Citv has in its own files. Those are the of- 
ficial plans. 

The Court: This is cross-examination and he has 
a right to ask for this information. Objection over- 
ruled. 

Mr. Hellenthal: Can he secure the information 
from us on cross-examination, secure the evidence? 

The Court: I assume, of course, a demand for 
the production of some documents can be made at 
any time during the trial of a case and I assume he 
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demands this to use for cross-examination or for 
rebuttal of this witness’ testimony. 

Mr. Hellenthal: All right. I just want my ob- 
servation made so the Court will be aware of it. 

Mr. Rader: If it please the Court, I think the 
Court should also have the further observation that 
I believe this was during the period Mr. Hellenthal 
was City attorney. I personally [1383] don’t know 
what the system was at that time as to the plans. 

The Court: There is no use in arguing it. I have 
held that the demand was proper and should be com- 
plied with and that should end it. 

Q. (By Mr. Rader): Now, I think you testified 
that the reason for the placement of the buildings 
as to density was F.H.A. requirements ? 

A. Yes. 

Q. And the reason for the 2 stories was because 
of your lease? 

A. We had a height provision. We could not ex- 
ceed above a height provision. 

Q. And I think you testified as to why that was? 

A. The close proximity to the Base. It is actu- 
ally Base land. 

Q. You are guessing on that now, aren’t you? 

A. No, sir. The ground leased is Base land. 

Q. You are saying that you know why they lim- 
ited you to 2 stories, is that correct ? 

A. It is in the lease. 

Q. Are you able to tell me why the military lim- 
ited that lease to 2 stories, other than a guess? 

A. The military requirements are that there be 
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no structures above a specified height and that 
height has been a military requirement because of 
the hazard with the Base. 

Because of the hazard with the Base? 
Hazard of flight, close to the Base. [134] 
You are guessing on that, aren't you? 

No, sir, I am not. 

That is their reasoning ? 

That is correct, to the best of my knowledge. 
How much did the leases cost you? 

Mir. Reischling: I object. That is immaterial and 
irrelevant. It has no bearing in this case. 

The Court: I should think that would be wholly 
immaterial. 

Mr. Rader: If it please the Court, I merely want 
to show they are creating the elusion they were 
forced by all these regulations. I want to show they 
had a good many advantages out of this situation. 
They voluntarily chose to build their buildings in 
a certain manner pursuant to the regulations, true, 
but there are some advantages to it. They are not 
the underdog all the way through on this thing. I 
think the lease price is one thing which will make 
the advantage obvious. 

The Court: Suppose you could show that ad- 
vantage, what would it tend to prove or disprove 
that is in issue here? 

Mr. Rader: Well, what does it tend to prove or 
disprove? Well, the evidence is that it is governed 
by F.H.A. and they only have 2 stories 
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The Court: You didn’t object to it when it 
went in. 

Mr. Rader: Well—all right. 

Q. (By Mr. Rader): Do you know what the 
condition of the wiring was in the [135] project the 
first time you talked to the City Manager? 

A. Tobe more specific, do you mean, was it com- 
pleted ? 

Qs Yes: A. No, it was not completed. 

Q. The wiring? 

A. No, it was not completed. 

Q. When did you first talk to Mr. Sharp? 

A. I met Mr. Sharp within 2 days after arrival 
in Anchorage, which was in the early part of April. 

Q. I think you stated on direct examination the 
first time you talked to him was in August, 1951, 
about rates ? 

A. The actual speech about rates, that I can 
make a definite reference to, was in August, 1951. 

Q. At that time some of the buildings were al- 
ready occupied, weren’t they? 

A. The buildings were occupied. 

Q. So the wiring was completed on those? 

A. In August, yes, sir, on a portion of the 
buildings. 

Q. And it was completed on a good many of the 
others, the wiring ? 

A. It depends on what part of the wiring you 
are referring to. The last installation was meters. 
The panels had been in prior to that time. 
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Q. Did you have temporary power at that time 
or do you know? 

A. There was a temporary hook-up during con- 
struction. [136] 

Q. You say you talked to Mr. LaZelle, Mason 
LaZelle, City Electric Superintendent ? 

A. On many oceasions. 

Q. And did he represent to you that the National 
Electrical Code was the reason the City wouldn’t 
permit this? A. Yes. 

Q. That is what he represented to you? 

Ae, Whess 

Q. When did he do that? 

A. On one occasion, it was during the City Coun- 
cil meeting and on another occasion it was the day 
prior to the City Council meeting which there was 
a hearing. 

Q. That would have been in November? 

A. That is correct. 

Q. Actually what did you ask the City to do; 
combine the meter readings and give you one rate? 
Is that what you asked them to do? 

A. We asked for combined billing, you are cor- 
rect, because under the interpretation of the ordi- 
nance as it was written we believed we were entitled 
to a single billing because all the buildings were 
identical and we had been treated as one customer 
or had been told we were being treated as one cus- 
tomer. 

Q. Now, did you appear at the City Council 
meeting ? A. Yes. [187] 
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Q. With your counsel, Mr. Hellenthal? 

A. Yes, sir. 

Q. Did anyone else from the corporation ap- 
pear? A. Yes, Mr. Arthur Cahn. 

@. And at that time did you discuss these mat- 
ters with the City Council and lay your case before 
them completely ? | 

A. Yes, we had presented a letter specifying 
our request. 

Q. And you also discussed and talked at that 
time ? A. Yes, sir. 

Q. They just didn’t read the letter but you dis- 
cussed back and forth and asked questions, a little 
argument, that type of thing? 

A. They decided first to table it then later de- 
cided to take action. 

Q. But you did discuss it back and forth? They 
heard you, didn’t they ? 

A. We appeared before the City Council. 

@. And you got to say whatever you wanted to 
say, didn’t you? 

A. As much—TI don’t think 

Q. Well, you are not going to cuss them out even 
though you feel like it, but you presented your case 
to them ? A. Naturally. 

Q. And what was the case presented to them? 
The same thing you mentioned before that your 
meter readings should be combined? [138] 

A. We had been told that we would be treated 
as one establishment and one customer and we had 
discussed with them that same approach and the 
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only question that came up at that time was the 
City needed additional revenue. There was no dis- 
cussion of the fairness. We were told that the elec- 
trical safety code would not permit us to have one 
meter reading. 

Q. The only thing you requested of the City was 
to combine your meter readings and give you one 
meter reading, is that not true? 

A. No, sir. In addition to that we offered the 
City any opportunity we could avail ourselves of, 
any changes we could make at our expense to get a 
combined billing rate. 

Q. Did the City Council tell you at that time 
that they didn’t combine meter readings for anyone 
else in town? 

A. They said they would survey a number of 
what they thought might be like situations and there 
was to be a follow-up meeting to discuss it. 

Q. Was there a follow-up meeting? 

A. They also told us at that time there would 
be also a rate analysis. There had not been a change 
in the rates for approximately 8 years, it was rep- 
resented to us at that time, and that there had been 
a rate study under way and there would be changes 
coming. 

Q. Did the City Council—actually at that time 
they did not know or have knowledge that the prac- 
tice of the City was not [139] to combine meter 
readings? A. I don’t 

Mr. Hellenthal: Your Honor, of course, she 
ean’t answer that. 
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Q. You don’t know what they told you, is that 
correct ? 

A. I ean’t testify whether the City does or 
doesn’t have combined billing rates. 

Q. I am not asking you that. I am asking you 
what the City Council told you or what was told you 
at that meeting? 

A. Our request was denied at that meeting on the 
basis that the National Electrical Safety Code would 
not permit us to have a single meter reading. 

Q. Did you ever in writing discuss the National 
Electrical Code, include it in any of your memoran- 
dums, any of your protests or anything else? 

A. I would have to go back through the corre- 
spondence to check. I can’t answer it without going 
back through it to actually check. To my present 
recolletion I can’t remember any. 

Q. You can’t remember any? A. No, sir. 

Q. In the protest you filed with the City all you 
wanted was combined billing ? 

A. We asked for combined billing and asked for 
any method we might arrive at a combined billing 
rate. 

@. Do you have any correspondence from the 
City prior to the [140] summer of 1954 or do you 
know of any correspondence between either one of 
the plaintiffs and the City prior to the summer of 
1954 which discussed the National Electrical Code 
or even mentioned it? 

A. Iam sorry, I do not know. 

Q. What is your recollection ? 
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Mr. Hellenthal: She said she didn't know. 

The Court: She ean testify from recollection. 

Q. Do you have any recollection? 

A. No, I do not. 

Q. You mentioned everything else in your cor- 
respondence though, didn't you? 

A. Well—— 

Q. Well, every other phase of this thing, didn't 
you, just about? 

A. We tried to include everything we could. 

Q. You tried to inelude everything you could; 
everything that was at issue and every argument 
disputed ? 

Mr. Reischling: I submit. if the Court please, 
the letters would be the best evidence and the City 
has them if there was correspondence between this 
witness and the City. 

The Court: It would be if he was trying to prove 
something substantively, but for correspondence the 
best evidence rule doesn't apply. 

Q. Now. it is your testimony that Mason La- 
Zelle turned you down on the basis of the National 
Electrical Code? [141] ‘tee 

A. Interviews were held with Mason LaZelle, 
who is the Electrical Superintendent, I believe that 
is his correct title. and he also testified at the City 
Council meeting that the National Electrical Safety 
Code would not permit us. Reference was also made 
to Code 55 of the City of Anchorage. 

Q. When did you offer to pay for the meters 
and installation? 
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A. In November and December of 1951. 

Q. Do you have any correspondence which says 
anything of that nature? 

A. There were conferences held at which there 
were minutes taken. 

Q. Do you have those minutes? 

A. I would have to check and see if they are 
available. I do not know. 

Mr. Rader: I would like to make a notice to pro- 
duce on that also of the minutes of conferences 
showing there was discussions of the National Elec- 
trical Code at that time or near that time. 

The Court: The plaintiffs will produce them. 

Mr. Rader: Also that they offered at that time 
to pay for the meters and their own installation and 
their own distribution system. 

Mr. Cottis: Your Honor, before the plaintiffs 
are required to produce them I think that Mr. Rader 
should show whether the City took the minutes or 
whether the plaintiffs did. 

Mr. Hellenthal: Who took the minutes? [142] 

Q. (By Mr. Rader): Who took the minutes? 

A. Iam sorry, I am not sure. 

Q. How do you know minutes were taken? 

A. Just that during the discussions we had some 
joint minutes we discussed back and forth. I don’t 
know whether it happened to be Mr. Sharp's secre- 
tary or if it happened to be mine. We met a num- 
ber of times and discussed it. 

Q. Now, you don’t know about the minutes or 
whether you have them, is that correct? 
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A. I don’t know whether they are there. I have 
not been in Anchorage for 

Q. You don’t even know if they were actually 
taken, do you? 

A. There were minutes taken which I have so 
stated. Whether they are still in existence I cannot 
guarantee. 

Q. Well, you don’t know whether they were 
taken by Mr. Sharp or by yourself, under your di- 
rection or his? 

A. Both of us took notes by one secretary and 
on occasions where those specific items were dis- 
eussed I don’t know which one of us used our sec- 
retary. We alternated at different times, depending 
on where the meetings were held, depending on 
whether it was in his office or in mine. 

Q. You don’t know whether you instructed your 
secretary to take notes or not? 

A. If it was in my office my secretary took notes; 
if it was [143] in his office his secretary took notes. 

Q. Did you have meetings in your office? 

A. Both places. 

Q. You made minutes for the ones in your office? 

A. Ihave no way of knowing—I have been gone 
for some time—whether those are still in existence 
or not. You see, the companies have been sold and I 
have no way of knowing whether they are still in 


existence or not. 
Q. But when you left the companies they were 
in existence ? 
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A. Ihave a firm recollection that there were min- 
utes, but to tell you where they are at this time I 
cannot. 

Q. When you left the company there were min- 
utes, 1s that correct? 

A. To the best of my knowledge. 

Q. And which would be minutes kept by your 
secretary ? 

A. Or Mr. Sharp’s secretary, depending upon 
where the meeting was held. 

Q. Well, there would be some from your secre- 
tary ? 

A. That is right. There is one which I made a 
specific reference to the National Electrical Safety 
Code and I am not sure which session that came 
up without looking back and being able to check. 

Mr. Rader: As long as we understand our no- 
tice to produce, I am asking the plaintiffs to pro- 
duce any minutes or correspondence relative to their 
offer to put in their meters and own distribution 
system prior to the summer of 1954, if such [144] 
exists. 

The Court: The plaintiffs are ordered to comply 
with that demand. 

Q. Do you know anything about a contract be- 
tween the City of Anchorage and the plaintiff cor- 
porations concerning an easement for a substation 
site located on your property? 

A. I did not execute that contract. I am fa- 
miliar that there is one in existence. 
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Q. Have you ever seen the contract? 

A. No, just that I know that certain lands were 
liad out and construction was referred to, but the 
maintenance supervisor is the one that actually 
handled the coordinating of the location. 

Mr. Hellenthal: Your Honor, in an interest to 
expedite this I know this wasn’t covered on the 
direct. 

The Court: Beg your pardon. 

Mr. Hellenthal: I know this wasn’t covered on 
the direct examination. 

The Court: Will you read that question ? 


(Whereupon, the reporter read question line 
9 and answer line 10 above.) 


The Court: I don’t see how that could be within 
the scope of the direct examination. 

Mr. Rader: Well, if it please the Court, she was 
manager here during that time and she has testi- 
fied she had full [145] and complete and thorough 
understanding and knowledge of it and I wondered 
if she knew about this and was familiar with the 
terms of it. That was the reason I asked it. 

The Court: Well, you mean it is for the purpose 
of testing her recollection. Is that it? 

Mr. Rader: Yes. 

The Court: Well, I am just wondering whether 
you mean her recollection as to the construction of 
this project or something else. 

Mr. Rader: Her recollection actually as to the 
fact they did give a permit to the City to put up a 
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substation and there were some clauses in that agree- 
ment which might be of interest as to whether she 
is familiar with it generally. Apparently if she is 
not we will forget about it. 

The Court: Usually you test recollection not by 
bringing entirely extraneous matters into the case, 
but by referring to something within the scope of 
the direct examination. In other words, when a per- 
son testifies to one subject and has a good recollec- 
tion concerning most of it and no recollection con- 
cerning some part of it, why, you may predicate 
an argument on that. That goes to the credibility of 
the witness. But when you pick on something out- 
side the scope of the direct examination, something 
entirely extraneous, that wouldn’t necessarily be a 
test of credibility or test of recollection. [146] 

Q. (By Mr. Rader): Did you ever have ocea- 
sion to discuss with these people and did they ever 
tell you the common practice by the City of An- 
chorage was to combine meter readings ? 

Mr. Hellenthal: Your Honor, I object to any 
questions, either on cross or direct, dealing with 
policies of the defendant. This matter is purely a 
matter of promulgated rates pursuant to clear or- 
dinaneces and any testimony as to hidden, unpub- 
lished policies 

The Court: It just goes to part of the discus- 
sions, so the objection will have to be overruled. 
This is not reaching into some other field or any- 
thing of that sort. This is for the purpose of cross- 
examining her as to what was said in these discus- 
sions. 
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Mr. Hellenthal: IJ still want to register my objec- — 
tion to any matters dealing with policies. 

The Court: Objection overruled. 

Mr. Rader: I am sorry, did Your Honor sus- 
tain the objection ? 

The Court: No, I overruled it. 

Q. (By Mr. Rader): Did you have any under- 
standing as to the policies of the City of Anchorage 
concerning combined meter readings? 

A. I answered you, I think first and let me 
again repeat it this way, that my early conferences 
with Mr. Sharp indicated that we would be treated 
as one consumer with one billing. [147] 

Q. Did you subsequently have occasion to in- 
quire around, become acquainted—— 

A. It was only after receipt of the billing and 
there was a question at that time as to whether it 
was properly done or not and they waited for Mr. 
Sharp’s return from out of town to establish 
whether it had been properly done. 

Q. Let me ask you this: Do you know of any 
other instances in the City of Anchorage or ever 
hear of any other instances where there is combined 
meter readings ? 

Mr. Hellenthal: Your Honor, that is beyond the 
scope of the direct examination. 

The Court: I think it would have to be her 
knowledge with reference to such matters. It would 
have to be in order to be relevant here, before or 
at the time of these discussions with the City be- 
cause otherwise it would be immaterial. If she knew 
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of this in her discussions with the City presumably 
it would be something that would affect the discus- 
sions, what was said there, but otherwise if it was 
knowledge she acquired later it would be imma- 
terial. 

Mr. Rader: Wouldn’t it be material, Your 
Honor, if we did have a policy and although she 
was perhaps ignorant of it for several months after 
her first billing in September or April when she 
came up here, wouldn’t the fact that we had a pol- 
icy and she found out in September of that pol- 
icy 

The Court: Wouldn’t it be material as to 
what? [148] 

Mr. Rader: To establishing the policy and the 
fact there has been no departure from it. 

The Court: You don’t mean to tell me you are 
going to rely on this witness to establish a policy 
of the City of Anchorage? 

Mr. Rader: I don’t have any doubt she will tes- 
tify to just exactly what the facts are and the fact is 
that it is the policy. 

The Court: Well, as I have said before I think 
that would be a proper subject of inquiry if it were 
shown that she had discussions with matters of 
rates after she learned of it. 

My. Reischling: If the Court please, may I add 
this—does a policy—does it become a substitute for 
an ordinance in this case? Are we trying the case 
on an ordinance and on published rate schedules or 
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something that is subject to change without notice? | 

The Court: I don’t think that is the purpose of | 
it or that that would be the test of determine 
whether this is admissible. It is a matter that since | 
the question of good faith of the City has been 
raised here, whether it bears on the question of | 
good faith, but, as I say, I don’t- see how it could 
have a bearing on good faith or anything else unless 
after having learned of this policy she had further | 
negotiations with the City. [149] 

Q. (By Mr. Rader): When did you learn of | 
the policy; at the council meeting ? 

Mr. Reischling: I object. She has never testified 
she learned of any policy. The question is a double 
barreled question. She hasn’t testified she learned 
of it. 

The Court: He assumes a fact not yet in evi- 
dence, that is true, so— 

Q. (By Mr. Rader): You did find out that was 
the policy ? 

A. All I had to go on was the published rate 
schedule and we followed the published rate sched- 
ule and felt we were living within the provisions of 
the published rate schedule. 

Q. You talked to other people about this? 

Mr. Reischling: That is argumentative. I object 
to that. 

The Court: Objection overruled. 

Q. Didn’t you? 

A. I discussed it with City officials, City coun- 
cilmen following the billing and there was a great 
deal of difference of opinion. 
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Q. Was it your understanding you didn’t under- 
stand it was the policy of the City not to combine 
meter readings? Is that your testimony ? 

A. Iwas assured by Mr. Sharp that we would be 
treated as one customer and I still feel that that was 
his commitment made. 

Q. Iam not asking you [150] 

Mr. Reischling: Let her finish her answer. 

Q. Are you through? A. Yes. 

Q. I am asking you when you found out the pol- 
icy was—or what the policy was with the City in 
regards to combined meter readings ? 

Mr. Reischling: J object. That is assuming a 
fact not in evidence. 

The Court: Do you contend that that fact is in 
evidence; the fact that she knew of the policy? 

Q. All right. Did you ever find out it was the 
policy of the City not to combine meter readings? 

A. All I can go back to is what the rate schedule 
says and the only answers I ever got to my questions 
was that the National Electrical Code would not per- 
mit us to have a single reading. 

Q. Is it your testimony Mr. LaZelle, Mr. Sharp 
and City councilmen didn’t say something to you 
like this, ‘‘We don’t combine meter readings. We 
don’t have one situation in the City where we give 
a person a lower rate.’’ Did anyone say anything 
like that to you? 

Mr. Reischling: I object. She did not testify to 
that. He is assuming something not in evidence. She 
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has not testified to that. Counsel is testifying so 
maybe he should be sworn. 

The Court: There isn’t anything in this last 
question that assumes any facts not in evidence. He 
is asking her if she [151] ever learned of this and 
the fact that he omitted something by way of argu- 
ment doesn’t affect the propriety of the question. 

Q. Did you ever learn of that? 

A. Not in those words. 

Q. All right, you tell me the words you learned 
them in? 

A. We were asked during the discussion, what 
we had asked following the discussion, what we 
could do to have a single billing rate because we felt 
that we were entitled to it on the basis of our plan, 
our layout, the type of customer we were. The ordi- 
nance provided—the rate schedule provided that we 
were eligible for it and it was during that discus- 
sion. 

Q. What did they say? 

A. At no poimt have we actually received any 
correspondence which says, ‘‘You are not eligible 
to a single billing rate.’’ 

Q. I am not asking you that. I am asking you 
about the policy you started telling me about; how 
you got it and when you found out about the policy ? 
What did they tell you the policy was? 

A. I cannot quote the City policy. 

Q. I am asking you to tell me in substance what 
it was? 

Mr. Reisehling: J am still objecting. It is not im 
evidence. She hasn’t testified she learned 
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The Court: He is asking her when she learned 
of this policy that has been under discussion for 15 
minutes. There can’t be any misunderstanding about 
it. Objection overruled. [152] 

Q. (By Mr. Rader): Now, would you please an- 
swer the question ? 

A. ‘The only answer I can give you is when I first 
received billings on individual buildings was the first 
I had any awareness there was not a meeting of the 
minds that there would be single billings. 

@. When did you—or did you testify you finally 
found out the policy was not to combine meter read- 
ings? 

A. I haven’t testified to any policy because I am 
not in a position to quote the City policy. I only say 
to you I refused these bills and there was even a 
question then of whether it was properly billed or 
not. 

Q. Let’s go through this once again slowly. Did 
you go to the City council then and City officials and 
talk to them ? 

A. Yes, sir. I appeared at a City council meeting. 

Q. And did any City official or did the City 
council represent to you that the policy of the City 
was not to combine meter readings? 

A. We were told we would receive an individual 
billing. I do not remember a specific statement of 
the policy by any member of the City council. 

Q. I am asking you what you were told at this 
time, not what vou were told before? 
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A. At that meeting and the answer was that the 
City needed the revenue, and, therefore, we would 
be billed on the basis of [153] individual meters. 

Q. Mrs. Hall, you have had occasion to discuss 
this billing procedure with a lot of people, haven’t 
you? 

A. It depends upon when you are referring to. 

Q. Around town here? 

A. I haven’t been around town for a year. 

Q. You were here for 3 years though, weren’t 
vou? A. That is correct. 

Q. During that time did you discuss it with any- 
one else? 

A. I have discussed billing with a number of 
persons. My experience in previous billing had been 
a combined billing where I operated 1300 units. We 
had a combined billing which was customary prac- 
tice. 

Q. I didn’t ask you that. I asked you if you dis- 
cussed it with anyone around here. Please answer 
my question, if you can? 

A. Of course, one discusses billing. 

Q. You discussed it with apartment house own- 
ers, did you? 

A. I am aware of the practice of some of the 
other apartment house owners. 

Q. Did you discuss it? A. Yes. 

Q. Who else did you discuss it with? 

A. It would be difficult to name the number of 
people that I discussed it with. 
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Q. You discussed it generally around here, didn’t 
you? [154] 

Mr. Reischling: If the court please, may I ask 
for the record that counsel establish what period of 
time he is discussing or talking about. Now, is it 
this week or last week or a year ago? 

The Court: Well, he referred when he began this 
line of questioning to the period she was in Anchor- 
age. Objection overruled. 

Q. You have discussed it with a good many 
people? A. Surely. 

Q. Did you ever discuss with them combined 
meter readings? 

A. I am aware of the readings in certain build- 
ings, yes. 

Q. Do you know of any place where they com- 
bine them? 

A. I know that the plans were completed so that 
a single billing would be made to certain buildings 
and I know other buildings that made alterations in 
their plans in order to get a single billing. 

Mr. Hellenthal: Could vou read that please. 


(Thereupon, the Reporter read the last an- 
swer above.) 


Q. (By Mr. Rader): In other words, people 
would change the wiring in their premises so that 
they would have one service drop and one meter. 
That is what you are talking about, isn’t it? 

A. Right. 

Q. Let me ask you if you know of any apartment 
houses served by the City of Anchorage which are 
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separate houses and [155] under one ownership 
where the City combines meter readings as you have 
asked to have done? 

A. I don’t know that anyone else has a compar- 
able situation in the City of Anchorage, however, 
you have buildings where you have a group of apart- 
ments that are under a single roof that have a com- 
bined billing. 

Q. Yes. we just bill you once for each single 
building. 

A. But no one else that I know of has a compar- 
able situation where they by requirements had to 
establish more than one building. 

Q. You are talking about the 1200 ‘‘L’* Apart- 
ments, for instance, which may be § stories high? 

A. Uh-huh. 

Q. And contain a hundred or so apartments or 
marbe two hundred. I don’t know. 

A. Uh-huh 

Q. Is that what you are talking about? 

A. That is right. 

Q. Ther cover maybe a quarter of a block, one 
building? A. That is right. 

Q. They have one meter and one billing, is that 
right, for their house lights? 

As far as I know. 

Are vou familiar with the E & E Apartments? 
Yes, sir. [156] 

Would you describe those to me, please? 
The E & E has 3 buildings with 96 units and 
they are individually metered. They are also in- 
cluded in our request for adjustment as a separate 
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site development in which the owner should have the 
right of combined billing of the 3 buildings 

Q. E& E is like Panoramic View and Richard- 
son Vista in that situation? 

me Alar is"corteck 

Q. What is the practice of the City of Anchor- 
age with regard to them? 

A. All of our payments for E & E have been 
made under protest in identically the same manner 
as payments were made for Pan. and Rich. 

Q. Are you also the agent for EK & E? 

A. Iwas agent for E & E. 

Q. Are they the same owner of these apart- 
ments ? 

A. Which period of time and which specific 
project are you referring to? There is a difference 
in ownership. 

The Court: J think we will recess at this time. I 
wonder if it would be inconvenient to anybody con- 
cerned here if we reconvened at 1:30? 

Mr. Hellenthal: Excellent. 

Mr. Rader: Fine. 

The Court: Recess to 1:30. [157] 


(Whereupon, at 11:50 o’clock a.m., the court 
continues the cause to 1:30 o’clock p.m.) 


(At 1:30 o’clock p.m., counsel for plaintiffs 
and counsel for the defendant being present, 
the trial of said cause was resumed:) 


The Court: The witness will resume the stand. 
Q. (By Mr. Rader): Mrs. Hall, do you know 
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whether or not there was any changes in the draw- 
ings and the engineering for electricity and service 
of electricity of that project, or either of the proj- 
ects during the time in 1951 when you were in 
Alaska? A. Ido not know. 

Q. Iam a little bit confused. If this is repeti- 
tious you will excuse me, but did you ever find out 
that the policy of the City of Anchorage was not to 
combine meter readings? 

A. I think I answered that and the only way I 
can answer is that I am not familar with the state- 
ment whether it is or is not a policy. 

The Court: But that isn’t the question. The ques- 
tion is did you ever learn of the policy? 

A. No, sir. 

Q. (By Mr. Rader): You never learned of that 
policy? A. No, sir. [158] 

@. You have never been present when that was 
claimed ? 

A. Ido not know of an actual policy. 

Q. I am handing you Exhibit K and directing 
your attention to the last paragraph on page 2 and 
the top paragraph of page 3. 

A. What is the Exhibit? Exhibit K? 

Q. It is the notes of the council meeting of No- 
vember 9, 1951, and ask you if the minutes when 
they say as follows: ‘‘It was determined that the re- 
quest, if granted, would alter the established policy 
of billing electric energy for each individual build- 
ing and thereby also affect many others who own 
more than one building in the community and are 
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being billed on a separate unit basis.’’ Do you recall 
anything of that nature? 

A. I have never seen these minutes and the dis- 
cussion was primarily one of whether it should be 
granted and not being one of whether it was fair to 
grant a combined billing, but the loss of income to 
the City was the main discussion. 

Q. Well, I am asking you to refresh your recol- 
lection of that meeting, in which you were in attend- 
ance, by reading those notes and ask you if those 
official records to the best of recollection are incor- 
rect or correct ? 

A. I ask to hear the tape recording which was 
taken at the time because I do not remember this 
wording. 

Q. I am not asking you about the wording, 
Mrs. Hall. I am asking you about the policy and 
what was said there in substance? [159] 

Mr. Reischling: If the court please, may I ask 
if counsel contends that the minutes are the complete 
proceedings that took place at that council meeting? 

My. Rader: No, I don’t contend any such thing. 

Mr. Reischling: Obviously if this is not the com- 
plete record or transcript it is improper for counsel 
to attempt to have this witness testify to the com- 
plete transaction when merely a part of it has been 
transcribed. 

The Court: I don’t see anything improper in it 
for cross-examination. Objection overruled. 

Q. Now, I am asking you again if the matters 
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reflected in the minutes there as to policy were in 
fact stated at the meeting? 

A. I remember no policy actually being deter- 
mined. I mean, the only way I can answer you is, 
as I remember it was primarily a discussion of 
whether the City could afford the difference be- 
tween a combined billing or individual billing. There 
wasn’t a discussion. We were told out and out that 
the National Electrical Code would not permit us 
and that was testimony given at the City council 
meeting by Mason LaZelle. We were not told 
it was City policy other than they were following 
the National Electrical Safety Code, so that I have 
no knowledge of a policy or regulation other than 
the rate regulation that is in your telephone book. 

Q. Mrs. Hall, I am merely asking you if what 
is reflected in those minutes, in that particular 
paragraph that I read to you, [160] is true or 
false to the best of your recollection ? 

A. I can’t answer you because this is someone’s 
interpretation of what went on. My interpretation 
T have tried to give you in detail. 

Q. In your interpretation is that true or false? 
Can you say? 

A. It says, ‘‘It was determined that the request, 
if granted, would alter the established policy of 
billing electric energy—’’ I was not aware of the 
policy so how can I answer you? 

Q. Was there any discussion to that effect? 

A. I remember no discussion of a policy. I 
have answered you that I remember and definitely 
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can point out the conversation that went on between 
Mason LaZelle and other City council members in 
which he quoted the basis; not that there was a 
policy of the City of Anchorage because it hadn’t 
been presented as far as I knew up to that point. 

Q. To the best of your recollection would you 
say that those records are false? 

A. I have no way of answering whether they 
are false or correct. 

®. You ean’t say? A. No, sir, I ean’t. 

Q. That is fine. Is it your testimony that Mason 
LaZelle stated to you that the National Electrical 
Code prohibited combined meter readings? 

A. Would not permit a single meter for the 


projects. 

Q. Would not permit a single meter for the 
projects ? [161] Ay That isasehite 

Q. Now, that is different than combining the 
readings ? 


A. But his answer to us on a request of adjust- 
ment was that the National Electrical Code would 
not permit the installation of a single meter and 
he answered to us that they were working under, I 
believe it is Ordinance 55, isn’t it? Am I right? I 
don’t remember. 

Q. I didn’t ask you about Ordinance 55. I am 
asking you about the National Electrical Code. Your 
own counsel will ask you about these other things. 
You just answer my questions. 
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Mr. Reischling: I object to the attitude of coun- 
sel. He asked her about a conversation and her 
answer was proper for the question that he asked 
her! 

The Court: Well, she volunteered the statement 
about Code 55 and he merely pointed out to her 
that he was not asking about Code 55. 

Q. Now, you state that he said that the National 
Electrical Code would not permit one meter for 
the whole project? A. “Thateiseright 

Q. Now, what did he say as to why you should 
not have 33 meters and combine the readings? 

A. He gave me the same answer. 

Q. That wouldn’t change the wiring, would it, 
from what exists? 

Myr. Reischling: I object. That is argumenta- 
tive. 

Mr. Rader: I am going to make sure we under- 
stand each [162] other. 

The Court: Yes, J think in view of the testimony 
given by the witness on those matters that this is 
not exactly argumentative. 

Q. (By Mr. Rader): Would you go ahead and 
answer me, please? 

A. Would you repeat your question, please? 

Q. Merely leaving the meters as they presently 
exist today and as they have existed throughout the 
period of time in discussion, the fact you would sit 
in your office and combine those readings and apply 
a different reading has nothing to do with the 
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National Electrical Code, does it? 

Your wiring would make the difference. 

The wiring is left just like it is. 

That is why we asked for the rate. 

We wouldn’t have to change it at all? 
That is why we asked for the rate. 

Why did they tell you they would not com- 
bine the meter readings? 

A. We were told they would combine them to 
begin with. 

Q. Why did they tell you later on they would not 
combine meter readings? 

A. Because there would be a loss of revenue to 
the City. 

Q. It didn’t have anything to do with the Na- 
tional Electrical Code, that part, did it? [163] 

A. That was the reason we were not given per- 
mission to tie in and use one billing. 

Q. Well, the reason that they did not combine 
meter readings had nothing to do with the National 
Electrical Code, did it? 

A. We asked for an application of rates and 
they told us it could not be used because of it. 

Q. Maybe we don’t understand each other, Mrs. 
Hall. Assume for a moment that the wiring as it is 
up there complies with the National electrical 
Code—— 

A. That is a fair subject. It had to. 

Q. It does? A. That is right. 

Q. It is a fact. Now, you don’t have to change 
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any wiring or anything else to add up the meter 
readings and give a different rate, do you? 

A. No. 

Q. That has nothing to do with the National 
Electrical Code—— 

Mr. Hellenthal: I didn’t hear your answer, Mrs. 
Hall. No, was it? I saw your lips move but I 
couldn’t hear anything. 

A. No. Actually we were led to believe that 
because of the National Electrical Code we could 
not be considered and that was Mi. LaZelle’s inter- 
pretation of it. 

Q. Do you mean to tell me that Ma. LaZelle said 
and represented to you that even though the wiring 
is exactly as it is and would not be changed one bit 
by combined meter reading that [164] the National 
Electrical Code did not permit that? Is that your 
testimony ? 

A. May I add the other part to that? I mean, 
he included at the same time Ordinance 55 or Code 
5d and the National Electrical Code and those are 
the two things that I have answered each time. 

Q. Iam trying to break this down. 

A. I don’t know which part of it—I can only 
answer those with the two things which were told 
and the reason we couldn’t do it. 

Q. Is it vour testimony that he said that the 
National Electrical Code had anything to do with 
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combined billing, adding up the meter readings and 
applying a certain rate? Is it your testimony that 
he argued that that had something to do with it? 

A. I have told you each time that it was a 
combination of the two reasons that they gave us 
that we could not do it. 

Q. As a matter of fact he said, ‘‘We are not 
going to combine your meter readings because it 
is not the policy of the City. We have never done 
it and we are not going to.”’ 

A. No. It wasn’t a question of policy; it was a 
question of income. We were told there would be 
a rate revision in the near future. It had been 8 
years since there was a rate revision. 

Mr. Rader: I would like to ask counsel if they 
have been [165] able to produce any letters or if 
they have attempted to produce any letters, cor- 
respondence or minutes showing any mention of the 
National Electrical Code prior to the summer of 
1954? 

My. Hellenthal: No, we have not other than the 
—I doubt if we will be able to other than the con- 
versations that have been testified to and will be 
testified to by other witnesses. 

Mr. Reischling: On behalf of Panoramic View 
I asked My. Sarno to check through the file to see 
if anything had been left there that counsel had 
asked for and we have nothing in our files in 
respect to these particular matters that he asked 
oT” 
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The Court: Are you speaking now of one or all 
of the things that he asked for? 

Mr. Reischling: We have nothing in Panoramic 
View, Your Honor, other than what we have pro- 
duced here in court. I think we have brought in a 
couple of maps on the wiring, but that is all we 
have. We have no correspondence other than has 
been produced here in court. 

Mr. Hellenthal: My understanding of the ques- 
tion was limited to correspondence. The map then 
is another matter 

Mr. Rader: You have the electrical drawings? 

Mr. Hellenthal: Well, we just served a sub- 
poena on the City Manager and City Clerk to pro- 
duce the approved electrical drawings from the 
City Electrical Department and they probably will 
have them shortly. 

Mr. Rader: If it please the court, may I at 
this time [166] serve a subpoena on them to pro- 
duce the same thing. Now, your Honor rwed this 
morning that I had a right to do that under order, 
to produce. Suddenly they come around with a 
subpoena and say, ‘‘No, you are going to produce 
it. 

Mr. Hellenthal: I didn’t probably amplify my 
answer sufficiently. We also have a great number 
of electrical drawings and maps that we shall pro- 
duce. 

Mr. Rader: Are they available at the moment? 

Mr. Hellenthal: I have some here and some 
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will be coming in a few minutes. Now, whether they 
are complete or not I don’t know, but we will find 
out very shortly. People are gathering them up at 
this moment, others are in Seattle and as the Court 
knows we did not anticipate this request on behalf 
of the defendant because the approved plans are on 
file with the City and when my clients asked me 
as to what plans they should bring I said, ‘‘ Well, 
you can bring whatever you can lay your hands on 
readily, but you need not worry about it because 
the plans are by law required to be on file with the 
City and we can use those.’’ 

The Court: Of course, the only question that 
presents itself to the court upon a demand of that 
kind is who would be presumed to have them. Now, 
it seems to me that since the plaintiffs here found 
fault with this arrangement of billing from the very 
beginning that it would be presumed that they 
would be in better position to supply these docu- 
ments than the City which has not only like docu- 
ments from probably thousands of other places, 
but [167] also from the plaintiffs and so it seems to 
me that the ones who should logically produce the 
documents are the plaintiffs. 

Mr. Hellenthal: J can give Mr. Rader the doen- 
ments I have now. I think this is all he wants. T 
have here the plot plan and utility layout. 

Mr. Rader: If it please the court, if he will 
give me the opportunity to examine these we need 
not discuss them. 
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Mr. Hellenthal: Let me just list them. I have 
here Panoramic View as built plot plan and survey 
made by Hewitt V. Lounsbury, Registered Engineer. 

The Court: What is the use of dictating that to 
the reporter since the defendant may not want to 
use any of them? 

Mr. Hellenthal: Well, here it is and here is 
the other one for the other project. 

The Court: It is my understanding you want to 
examine those during the recess or do you wish to 
examine them now? 

Mr. Hellenthal: Then I have here Electrical 
Plan 22-unit building, prepared by E. C. Fields, 
Registered Engineer, which is the plan for every 
building. 

Mr. Rader: Is that all you have? 

Mr. Hellenthal: Other than what the City will 
undoubtedly furnish us and there may be some more 
coming. 

Mr. Rader: These plats relate to electrical 
wiring. They are electrical wiring plans? 

Mr. Hellenthal: Not all of them. There are 
some [168] overlapping. Now, if you want me to 
identify these, your Honor, I can answer the ques- 
tion. 

Mr. Rader: Never mind, we can look at them. 
If it please the court, could I ask for a 10-minute 
recess to examine these ? 

The Court: Yes, if you think it will take that 
long. 
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Mr. Rader: Well, there are about 15 pages 
The Court: Well, you may notify the bailiff. 
We will recess subject to call and you may notify 
the bailiff. 


(Whereupon, at 2:02 o’clock p.m., following 
a 10-minute recess, court reconvenes, and the 
following proceedings were had.) 


Mr. Hellenthal: I have also produced, your 
Honor, the as-built plans for the entire project and 
the specifications, a phamphlet of some 60 or 70 
pages. 

Mr. Rader: I would like to continue with this 
witness. 

The Court: Very well. 

Q. (By Mr. Rader): Mrs. Hall, you say you 
are familiar with the E & E apartments? 

A. Yes, sir. 

Q. They are 2-story apartment buildings, are 
they, with a basement? A. That is correct. 

@. Very similiar to the ones up on the hill, 
Panoramic and Richardson ? 

A. It depends on what you are referring to, 
the similarity. [169] 

@. How many units are there in cach building? 

A. Let’s see. There are 3 buildings totaling 96. 

Mr. Hellenthal: May I object as beyond the 
scope of the direct examination ? 

The Court: No, it is not beyond the scope of the 
direct examination. Objection overruled. 
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A. 32 units to a building. 

Q. How far apart are the buildings? 

A. Qh, about 30, 40 feet. 

Q. Each of those buildings has a separate house 
meter ? A. Yes, sir. 

Q. Anda separate meter for each of the tenants ? 

A. Yes, sir. 

Q. That is just exactly like Panoramic View and 
Richardson Vista? A. That is correct. 

Q. And the 3 billings for those house meters are 
considered separate and individual in the same 
manner as you are being treated ? 

A. Those bills were paid under protest just the 
same as the other developments. You asked me if 
they were being paid the same? 

Are they being billed the same way to vou? 
Yes. 

And they are being paid under protest? 
Yes. 

Now I am asking you about Jefferson Court 
a Are [170] you familiar with those? 

A. Yes. 

Q. Will you describe those buildings to us? 

A. They are two buildings, Jefferson Courts, 
totaling 84 units. 84 units in the total project with 
2 buildings. 

Q. How far apart are those buildings? 

A. It is u-shaped so that actually the ends of the 
two buildings are probably 40 feet apart. There is 
w center court. 
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Q. Are there any public streets through that 
project ? 

A. There is no public street through Jefferson 
Courts. 

@. There is no public street through E & E either 
—I mean, between the buildings ? A. No. 

@. Now, Jefferson Courts, is the metering done 
the same way there in those apartment buildings as 
it is with Panoramic View and Richardson Vista? 

A. Yes. 

@. And the bills are not combined ? No. 

@. I mean, are not consolidated. 

A. All the bills come to us on one bill but they 
are separately metered. 

Q. In other words, all the kilowatt hours aren’t 
added together to give you one rate? 

A. No, sir. [171] 

Mr. Hellenthal: No, sir; was that the answer? 

A. That is right. 

Q. They are not added together? 

A. That is right. 

@. They are precisely the same way as with 
Richardson Vista and Panoramic View? 


A. Yes, sir. 
Q. Now, the S & S Apartments. Are you fa- 
miliar with those ? A. Yes. 


Q. How many buildings does that have ? 
A. I think it is 230 units with 9 buildings. 
Q. 9 buildings? 

A. I believe that is correct. 

Q. 230 units? A. Yes. 
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Q. Are they individually metered for the ten- 
ants ? A, ess 

Q. The billing is just exactly like it is for 
Richardson Vista and Panoramic View? 

A. As far as metering is concerned, yes. 

Q. Metering and billing also. 

The Court: Iam just wondering why the parties 
couldn’t agree that these other projects are 
handled 

My. Hellenthal: Your Honor, I have difficulty in 
hearing. 

The Court: I say, I don’t see why the parties 
ean’t agree [172] that all these apartment house 


projects are, so far as billing is concerned, handled 
in the same way. Why do we have to adduce testi- 
mony on that point? 

Mr. Rader: Well, what about Linda Arms? 

Mr. Hellenthal: What about it? 

Mr. Rader: Do you agree it is handled the same 
way as Panoramic View and Richardson Vista? 

Mr. Hellenthal: In regard to what? 

Mr. Rader: Well, can you think of any differ- 
ence? Let’s put it like that. 

The Court: As far as billing for electric current 
is concerned. 

Mr. Hellenthal: No, I believe that I can stipu- 
late as Mrs. Hall testified that at least during re- 
eent years a bill was submitted. 

Mr. Rader: I think it would be quicker to get 
it from the witness, your Honor. 

Mr. Hellenthal: Frankly, I do too. 
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Mr. Reischling: I don’t know anything about 
Linda and Hollywood, but I will stipulate that—if 
the witness testifies that Hollywood and Linda and 
the rest of them are billed in exactly the same way 
as Panoramic View is billed that is all right with me. 

The Court: Your stipulation depends on the 
testimony. 

Mr. Reischling: I don’t know anything about 
Linda. I [173] have no interest in those places and 
know nothing about them. 

Mr. Hellenthal: I can make a stipulation, but 
I doubt if I can do it on my feet here, but I am 
eertainly willing to stipulate about the facts of the 
billing to all the projects. 

The Court: That they are billed the same way. 

Mr. Hellenthal: There has been a change during 
the time covered in this lawsuit and for—well, we 
will take as an illustration Panoramic View, up 
until 1954 it was billed through Anchorage Rental 
Service. 

The Court: I don’t mean as to the formality of 
billing. I mean as to the billing for consumption. 

My. Hellenthal: In recent years the total con- 
sumption of the project has been put on one billing 
and the meter reading of each meter on the same 
biling and down at the bottom is a total amount 
charged. Am I not correct? 

A. That is right. 

Mr. Hellenthal: And I will so stipulate. We can 
put a typical billing in evidence if you would care 
to. We have them here. 
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The Court: I don’t think it is necessary to en- 
eumber the record. If you can agree it would be 
unnecessary to elicit the information from the wit- 
ness. 

Mr. Cottis: Your Honor, is it clear to your 
Honor that these matters that Mr. Rader is going 
into are groups of buildings that were erected long 
after the plaintiffs here and that if [174] Mr. Rader 
is trying to establish policy he is not establish- 
ing policy at the time Mrs. Hall’s direct testimony 
was related to, but at a subsequent time. 

The Court: No, that isn’t clear to me. I assumed 
that he was examining the witness for the purpose 
of showing that at the time she was having these 
discussions with the City officials that she knew that 
the arrangement, so far as billing is concerned, was 
the same for all these other places. 

Mr. Hellenthal: They weren’t even built. 

Mr. Rader: I don’t know when they were built. 
When was E & E Apartments built? 

Myr. Hellenthal: Your Honor, now I object to 
this as going beyond the scope of the direct. This 
is part of the plaintiff’s case and I don’t think it 
can be proved on cross-examination. 

The Court: Well, of course, the question is not 
so much now whether it is a part of the defendant’s 
case * * * it could be said that it is a part of the de- 
fendant’s case, but if it is proper cross-examination 
then the fact that it is incidental would tend to 
prove his case doesn’t make it improper eross- 
examination. That is the only question before the 
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court, whether it is improper cross-examination and 
it would seem to me that unless these other apart- 
ments were constructed about the same time or not 
very long afterwards so that the witness here could 
be chargeable with knowledge of the method of bill- 
ing or would be presumed to know that the method 
of billing these other places that were essentially 
the [175] same so far as construction of layout is 
concerned, why, it would, of course, affect or tend 
to affect her credibility perhaps and for that reason 
it would be a proper subject of inquiry. But if ther 
were built so far subsequently that ther couldn't 
have influenced her in her discussions with the rep- 
resentatives of the City it would certainly not be 
within the scope of the direct examination. 

Mr. Rader: If it please the court, I don’t know 
when these buildings were built, but assuming they 
were all built afterwards—they may have been, I 
don’t know—she testified on direct examination that 
they were being discriminated against and the City 
wasn’t treating them like they were the other own- 
ers, apartment owners in the City. 

The Court: Well, if that is the testimony the 
objection will be overruled. I didn’t recall it. 

Mr. Rader: It goes to the complete time of the 
lawsuit. 

The Court: Objection overruled. 

Q. (By Mr. Rader): When were the E & E 
Apartments constructed, do you know? 

Mr. Reischling: Just for the record that was not 
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the testimony of Mrs. Lela Hall and the record will 
bear me out. She could not possibly have discussed 
other places that were not even yet in existence and 
weren’t in existence until more than a year after. 

The Court: It isn’t whether she mentioned these 
other [176] buildings by name; it is whether she 
by general or other testimony intimated that the 
plaintiffs were being discriminated against. Now, 
if she has testified in such tenor then it would be 
proper to examine her in this fashion for the pur- 
pose of attempting to affect her credibility on that 
point. 

Mr. Rader: It is my recollection she so testified. 
I could be in error. 

Q. (By Mr. Rader): Could you tell us when the 
E & E Apartments were constructed ? 

A. The responsibility of the buildings came over 
to me on completion of occupancy, and occupancy 
of the E & EK Apartments, if I remember correctly, 
was in December of 753. I could check files and 
check it for sure. 

Q. How about the Jefferson Courts? 

A. Jefferson Court was prior to E & E. Jefferson 
Court occupancy was about, I would say a year 
prior, 6 months to a year. The first initial occupancy 
was Richardson Vista then a portion of Panoramic 
View then Jefferson Court then—— 

Q. So Jefferson Court was being occupied at the 
same time as Panoramic View and Richardson 
Vista? 

A. No, we completed occupancy before construc- 
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tion—it was in December, I believe. It was some- 
time later. 

Q. December of what year, 1951? 

A. No, it wouldn’t be ’51. 

Q. Are you able to recall? [177] 

A. December was initial occupancy and I be- 
lieve it would be 752. 

Q. How about Hollywood Vista? 

A. Hollywood Vista was the last of the com- 
pleted units and didn’t come in until 753. 


When would that be? 

Well, Iet’s see. You see, we would get one 
building and then another building. What you want 
is the completed dates of occupancy ? 

Q. I would like to know the initial dates of oc- 
cupancy, when you started receiving bills from the 
City of Anchorage? 

A. May I make a telephone eall and get it for 
the record as long as you want specific dates ? 

Mr. Hellenthal: Just say you don’t know. 

Q. You can supply the dates? 

A. Yes, they are all on file. 

Q. Now, Linda Arms I believe you stated was 
similar to the other projects we have been [178] 


Q. They were not occupied until ’53? 

A. No. 

Q. And S & S Apartments? 

A. § & S was concurrent with E & E. 

Q. Linda Arms? A, After 8S & 5S. 

Q. How much after? A. 2@xz 3 months. 
Q. 

ie 


discussing ? A. Yes. 
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Q. And it is treated precisely as Panoramic 
View and Richardson Vista? A. Yes. 

Q. That is, so far as billing is concerned ? 

A. Yes. 

Q. Do you know of any other similar housing 
projects in the City of Anchorage? 

A. I do not. 

Q. That is served by the City of Anchorage? 

A. Ido not. 

Q. Are you familar with the Alaska Housing 
Project out on “‘T’’ Street? 

A. That is not similar. That is a low-rent de- 
velopement and is a governmental agency. 

Q. Are you familiar with the billing on that? 

A. No, I am not. 

Q. Do you know of any apartment buildings 
where the buildings are separated and where the 
City of Anchorage combines meter readings where 
they have separate meters ? 

A. Ican’t reply as to what the City of Anchorage 
does on other billings. 

Q. I am asking you if you know of any? 

A. I don’t know of any. 

Q. On these utility deposits which you gave the 
City of Anchorage, [179] do you know how those 
were computed ? 

A. You mean the amount of deposit determined ? 

Q. Yes. 

A. The amount was determined by the City 
council. 
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Q. Well, to determine the amount of your utility 
deposit—let me ask you this: How much was it, did 


you say? 
A. The initial payment was $7,000.00 in eash. 
Q. For what? 


A. For utility deposit for the management 
agency representing Richardson Vista and Pan- 
oramic View. 

Q. For both projects? A. Right. 

Q. Do you know how that $7,000.00 was com- 
puted ? 

A. Well, I think you should tell me how it is 
computed. 

Q. Iam asking you if you know? 

A. It was an estimate of twice the monthly 
billing. 

@. That was computed on the basis of each build- 
ing as it was cut in? 

A. No, not that. It was just estimated that our 
monthly billings would be $3,500.00 per develop- 
ment and it was twice that for the two develop- 
ments. 

Q. For the total combined billing for the two 
projects would be $3,500.00? 

A. They established twice that. 

Q. That is all you know about it? [180] 

A. Do you have another question you want to 
ask ? 

Q. Do you know anything else about it? 

A. I don’t know what you are referring to. 
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Q. The way it was computed? 

A. I only know we were directed to present that 
amount of money. 

Q. How about when you had partial occupancy ? 

A. What do you mean? 

Q. Well, when you had one building occupied 
what was your utility deposit then? 

A. ‘The first request for utility deposits came in 
while we were completing initial occupancy on the 
two developments and the lag period between the 
deposit and the time that was completed wouldn’t 
have been more than a month and a half, the major 
portion. 

Q. I see. 

Mr. Rader: I believe that is all. 


Redirect Examination 
By Mr. Hellenthal: 


Q. Mrs. Hall, were you not directed by the City 
to furnish the $7,000.00 utility deposit? 

eS oY Csyisir. 

Q. When you said you were directed you meant 
you were directed [181] by the City Clerk-Treasurer, 
not by any of your principals? 

A. No, it was the City Clerk-Treasurer that re- 
quested it, and named the amount. 

Q. Now, I hand you, Mrs. Hall, Plaintiff’s Ex- 
hibit No. 3. Will you please look at this exhibit, 
which is a City of Anchorage Topographic Map 
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prepared for them by the Ryall Engineering Com- 
pany and will you please take my fountain pen and 
draw a circle as to where the EH & E project, that 
you were asked about on cross-examination, is lo- 
cated ? 

A. Here is Ship Creek and it is just up the 
street from Ship Creek. 

@. Do you see the 3 buildings on the map? 

A. Yes, there are 3 buildings in one location. 

Q. Then will you put a little circle around those 
3 buildings? 


(Witness so designated on the map.) 


Then draw a line out to the white portion of the 
map and put down ‘‘E & E, Ince.”’ 


(Witness so designated on the map.) 


Mr. Rader: I don’t see any need for this witness 
to do that. I am not going to argue about the loca- 
tion. If counsel wants to draw them in we can 
stipulate to the location. 

Mr. Hellenthal: Fine. We can do that later on 
the map. 

The Court: I think his suggestion contemplates 
it being done outside of court hours. 

Mr. Hellenthal: Yes, and we can then use it for 
exhibit purposes. [182] 

_ Mr. Rader: There has never been any argument 
on the location. 

Mr. Hellenthal: I think this is the quickest way 
of doing it. 
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Q. (By My. Hellenthal): Up until 1954 you, as 
the managing agent of the Anchorage Rental Serv- 
ice, managed the apartment projects known as 
Panoramic View, Richardson Vista, Hollywood, 
E & EH, Linda Arms, S & S, and Jefferson Courts, 
did you not? A. That is correct. 

Q. Were the affairs of these corporations with 
the exception of Panoramic View corporation man- 
aged by a common board of directors? 


A. Yes. 

Q. Up until 1954? A. “Mies: 

Q. Were the stockholders identical, or do you 
know? A. In the major portion, yes. 

Q. They were identical? A. Yes. 

Q. In other words, they were owned in common 
by a group of investors? A. Right. 


Q. Now, Mrs. Hall, I believe that you testified 
about minutes or notes being taken of conversations 
that you had with the [183] City Manager. When 
you referred to minutes in your testimony what did 
you mean ? 

A. As I tried to explain, it was the practice—my 
assistant manager often went with me and it was 
a question of taking notes for a check list on a work 
list, actually is what we did and it was a common 
practice. 

Q. And I believe you testified that to the best of 
your recollection Mr. Sharp, the City Manager, may 
have taken notes either directly himself or through 
his secretary at these same meetings? 

A. That is correct. 
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Q. Now, as far as any notes that you or your 
assistant manager may have taken where would they 
be now? 

A. I have no idea that they might even be in 
existence or not because they were actually work 
check lists. 

Q. Do you customarily save those? 

A. Not as a practice, no. 

Q. Now, you used the word ‘‘Code 55” in re- 
sponse to some questions on cross-examination. Did 
you use the word ‘‘Code 55”’ interchangeably with 
the word ‘‘Ordinance 55’’ of the City of Anchorage 
or what did you mean by Code 55? 

A. I think I probably was referring to the or- 
dinance rather than code. 

Q. Were you aware of any policy of the City of 
Anchorage that might or might not have been in 
existence in 1951 at the time [184] Richardson Vista 
project and Panoramic View project were occupied 
that might be contrary to the published tariffs of 
the City of Anchorage relating to rates for electrical 
service ? A. No, I knew of no policy. 

Q@. At the sake of possibly having touched on 
this earlier, were the apartment buildings in Pano- 
ramic View project and Richardson Vista project 
uniform ? A. Yes. 

Q. Were the apartments within the apartment 
buildings uniform ? A. Yes. 

Q. Would the apartments in Building 19 of 
Richardson Vista or Panoramic View be compar- 
able A. 19 is Richardson Vista. 
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Q. 19 of Richardson Vista be comparable 
to, say, Buildings 1 or 2 or 3 of Panoramic View? 

A. Buildings 20, 21 and 22 of Panoramic View 
is identical or comparable to the buildings. 

Q. In other words, the apartment units in these 
14 plus 19 buildings were identical? 

A. ‘That is correct. 

Q. And they were rented by their respective cor- 
porations to tenants? A. That is correct. 

Q. Now, of course, priority, pursuant to your 
lease with the [185] Interior Department, was given 
in Panoramic View to Interior Department em- 
ployees, is that not correct? 

A. ‘The only difference between Richardson Vista 
and Panoramic View is the priority schedule set up: 

The Court: Now is that going to be material here, 
who was given priority? 

Mr. Hellenthal: It may not be. That was the 
only question I asked on that. 

Q. Rentals were fixed by F.H.A. for both proj- 
ects? A. That is correct. 

Q. At all times from ’51 up until 54? 

A. Yes. 

Q. Tenant rentals? A. That is correct. 

Mr. Hellenthal: I have nothing further. 

Recross-Examination 
By Mr. Rader: 

Q. Mrs. Hall, you state that—first let me ask 
you, aren’t each of these apartment units, E & E, 
Jefferson Courts, Linda Arms, S & S, Alaska Hous- 
ing, Panoramic View and Richardson Vista owned 
by private corporations ? 
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A. You tossed in Alaska Housing Corporation 
and—— [186] 

Q. Iam talking about ownership of the projects. 

A. J had better answer you this way: That I 
terminated with the beginning of the taking over 
the Alaska Housing Corporation and they should 
answer their financial structure. 

Q. I think you testified, did you, that they were 
all managed by a common board of directors? 

A. I testified in relationship to 1951, initial oe- 
eupaney until the sale. The Alaska Housing Cor- 
poration is a separate corporation. 

Q. Let’s forget about Alaska Housing. Let’s 
talk about the rest of them. They are all owned 
by 

A. They are individual corporations. 

Q. Individual corporations? 

A. That is correct. 

Q. In other words, there is E & EK Corporation, 
Jefferson Court Corporation, and Hollywood Vista 
Corporation ? A. That is correct. 

Q. They have always been that way ? 

A. That is correct. 

Q. As far as you know? 

A. That is correct. 

Q. Although they had all interlocking directors 
or common board of directors, as you put it 

A. The same individuals have an interest in all 
of those developments. [187] 

Mr. Rader: That is all. 
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Mr. Reischling: May I ask a question? Do you 
mean to say that the directors, all of the directors 
of Panoramic View had an interest in Hollywood? 

A. No, he did not mention Panoramic View. He 
said all of them had interlocking directors, and 
correct me if I am wrong, E & E, S & 8, Linda, 
Hollywood, but you did not mention Panoramic 
View in that group. 

Q. (By Mr. Rader): How about Panoramic 
View ? A. Panoramic View is different. 

Q. It has been different all along? A. No. 

@. It was different at one time or it is different 
now ? 

A. It is different now and it has been different 
over a period of time. 

Q. You mean it hasn’t had the same stockholders 
and board of directors? A. No, sir. 

Q. Were they ever the same? A. No. 

Mr. Rader: That is all. 

Mr. Hellenthal: That will be all, Mrs. Hall. You 
may step down now. 


(Thereupon, the witness was excused and left 
the stand.) [188] 


Mr. Hellenthal: Mr. Herman Sarno. 
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called as a witness for and on behalf of the plain- 
tiffs and, being first duly sworn, testifies as fol- 
lows on 

Direct Examination 


By Mr. Cottis: 


@. Would you state your name? 

A. Herman B. Sarno, S-a-r-n-o. 

@. Where do you reside? 

A. Long Beach, Long Island. 

Q. You are up here in connection with this 


litigation ? A. Well, among other things. 
@. Can you give us some idea of your occupa- 
tion, Mr. Sarno? A. I am an attorney. 


Q. And are you also in the housing and hotel 
business ? 

A. Yes, I am the president of the Alaska Hous- 
ing Corporation and of the E & EH, 8 & 8, Linda 
Arms, Jefferson and Hollywood and Richardson cor- 
porations mentioned here today. 

Q. When did you acquire your interest in these 
various corporations? 

A. As of March 1, 1954. 

Q. Mr. Sarno, did you receive last July, that is, 
July of 1954, a letter from Mr. McKinley, the City 
Electrical Superintendent? | 

A. I don’t believe I ever received a letter from 
him. J [189] received from him a copy of a letter 
that he wrote. 

Q. Where is the original of that letter? Do you 
know? 
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A. Well, the original was sent to the National 
Fire Protection Association which is, as I under- 
stand, a subsidiary of the National Board of Fire 
Underwriters. 

Q.. I am speaking of a letter addressed to the 
Alaska Housing Corporation. 

A. That was in October. 

Q. Correct. Now, do you have the original of 
that October letter addressed to the Alaska Housing 
Corporation ? 

A. No, I do not. I have a copy that was made by 
our office here in Anchorage. The original I mis- 
laid in my office. 


Q. In New York? A. Yes. 
Q. Do you have the copy with you? 
A. Yes, I do. 


Q. Was that made in the normal course of busi- 
ness by your Anchorage Office ? 

A. Yes. This letter actually was addressed to the 
Alaska Housing Corporation and sent to 1308 Hol- 
lywood Drive, Attention, Mr. Harlan, our genera! 
manager in Anchorage. Mr. Harlan, as his custom, 
made and retained a copy for his office and sent me 
the original. 

Q. May I have the copy, Mr. Sarno? 

My. Cottis: I offer it in evidence. [190] 

Mr. Rader: No objection. 

Q. Before you received that letter, Mr. Sarno, 
had you had any discussions at Anchorage with Mr. 
McKinley, the Electrical Superintendent for the 
City of Anchorage, with respect to their method of 
billing various apartment projects? 
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A. Yes, I have had a discussion with the City 
Manager, with the City council, with Mr. Rader and 
with Mr. McKinley and I will say that the discus- 
sions have all been very amicable in the spirit of 
the greatest co-operation. 

Q. In any of those discussions has the National 
Electrical Code been mentioned ? A. Yes. 

Q. Will you relate that discussion as nearly as 
you can remember it? 

A. With the court’s permission I would like to 
give a little history of this, if I may, and I will stop 
when directed. 

Mr. Cottis: Certainly. 

The Court: Well, only that much of the history 
should be given as is necessary to understand what 
he will testify to. 

Q. Will you give us the background of these dis- 
cussions ? 

A. When we acquired these properties there 
were several pieces of litigation involving these com- 
panies and the City of Anchorage. In a meeting 
with the City council I evinced my interest in dis- 
posing of all litigation, asserting that we did not 
hike to be suing anybody especially the City of 
which [191] we were doing business and after a 
long discussion was had with the City council, as 
a result of which I was referred to Mr. McKinley 
and Mr. Rader. I said at the City council meeting 
that night that in this particular litigation that is 
pending now we had not commenced it and did not 
desire it to be continued if it could be adjusted on an 
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amicable basis and get these rates straightened out. 
I said that I had read the briefs prepared by your 
office and had an independent analysis made of the 
law as we interpreted it and we thought the City 
was clearly in the wrong from all the information 
we had, but we were, nevertheless, not insistent. 

Mr. Rader: If it please the court, it is an inter- 
esting story, but I don’t think it is material—what 
he has said so far. 

Mr. Cottis: This is the discussion, if your Honor 
please. 

A. JI initiated the conversation between myself 
and Mr. McKinley. As a result of this conversation 
with the City council I was referred to Mr. Mc- 
Kinley. 

The Court: I can’t tell whether this is material 
and relevant until he tells it all. Nobody has made 
any statement of what is going to be proved by this 
witness or to what these questions are directed so 
I am unable to pass on it. I just assume that it is 
not going to be irrelevant and immaterial, [192] 
otherwise, I don’t think you are doing your job 
right. 

Mr. Cottis: I don’t expect it to be irrelevant, 
your Honor. 

A. May I continue then, your Honor? 

The Court: Yes. 

A. TIsaid to the City council that I thought that 
the plaintiff in this action was so clearly right that 
I could not understand why the litigation was per- 
mitted to continue and that I was not interested in 
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obtaining a large money judgment against the City 
of Anchorage and would have no keen pleasure in 
eollecting it; that I would like the litigation settled 
expeditiously and fairly and get these rates ad- 
justed on a fair and decent basis; that we were 
operating in many cities in the United States, proj- 
ects of this kind, where uniformly we had combined 
billing for units of this type and that a vast ma- 
jority of stateside housing of this garden type 
character was always permitted combined billing. 

Q. What was Mr. McKinley’s reply ? 

A. That was before I spoke to Mr. McKinley. 
This was at the meeting of the City council and the 
City council thought my position was fair and I 
offered to give to the City attorney all of the legal 
memoranda and all the factual matter we had for 
their examination and for them to decide—they 
would have our case in advance—and if they felt 
that we were right about it we would proceed fur- 
ther and if they felt we were [193] wrong nobody 
would be harmed and at least they would know 
everything of what we thought about in our theory 
in the matter. They welcomed that. They asked us 
to give that memoranda to Mr. Rader, so I did. 
Thereafter, Mr. Rader caused a meeting to be held 
between he and Mr. McKinley and I. Mr. McKinley 
seemed to want to be co-operative and to get us a 
lower rate schedule and it was apparent to me that 
the injustice of having to consider each building as 
a separate customen when all owned by one cor- 
poration, the absurdity was apparent, and they 
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wanted to straighten out the situation. Mr. Me- 
Kinley was very much concerned that this could 
not. be done because it would violate the Underwrit- 
ers Code. He pointed to a section which he said 
would cause great difficulty in getting the thing 
straightened out. Mr. Rader and I did not agree 
that his interpretation of what the meaning of the 
word in the Underwriters Code meant and accord- 
ingly it was agreed that Mr. McKinley would write 
a letter to the Underwriters to ask whether there 
was any prohibition in a certain line of rewiring 
contemplated and he so wrote the letter and sent 
me a copy and he got an answer. 

@. Did he send you a copy of the answer? 

A. No, I have never gotten a copy of the answer. 

Q. The letter of July 19 from the City of 
Anchorage, Mr. Sarno, that they were good enough 
to send you a copy of, was it written to the National 
Board of Fire Underwriters ? 

A. My letter says, ‘‘National Fire Protection 
Association,’’ which I [194] understand is a sub- 
sidiary of the National Board of Fire Underwriters. 

Q. And that letter was written with the ap- 
proval of both the defendant, City of Anchorage, 
and the plaintiff, Richardson Vista Corporation ? 

A. Well, I guess that is substantially correct. I 
did not see the letter before it was sent. It was 
agreed that such a letter of the general character 
of this should be sent. 

Mr. Cottis: Your Honor, yesterday at the pre- 
trial conference the letter from the City to the 
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National Fire Protection Association, which is the 
compiler of the National Electrical Code, and their 
reply to that letter, were reflected as being admis- 
sible. I should like to reoffer them on the basis of 
Mr. Sarno’s testimony that the letter was initially 
written at the request of both parties and the reply 
to that letter was never made available to Mr. 
Sarno. 

The Court: Well, I have the same doubts about 
the admissibility that I had then. All it represents, 
as I see it, is an effort on the part of Mr. McKinley 
to find support or precedent in his position. Now, 
the fact that he failed to obtain precedent or sup- 
port does not make it admissible. 

Mr. Cottis: It was in the nature, your Honor, of 
an agreement between the two parties on this dis- 
pute to say, well, let’s write to the National Elec- 


trical 

The Court: There isn’t anything here to show 
that there [195] was an agreement to abide by the 
reply to that letter. 

Mr. Cottis: I grant that, but inferentially that 
could be drawn. 

The Court: I think it amounts to no more than 
a failure on the part of the City to find support for 
its position. 

Mr. Hellenthal: Itis proof, your Honor, that the 
City has, as late as ’54, persisted in its position that 
the National Electrical Code—— 

The Court: Suppose he did and suppose it was 
mistaken, that doesn’t 
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wanted to straighten out the situation. Mr. Me- 
Kinley was very much concerned that this could 
not be done because it would violate the Underwrit- 
ers Code. He pointed to a section which he said 
would cause great difficulty in getting the thing 
straightened out. Mr. Rader and I did not agree 
that his interpretation of what the meaning of the 
word in the Underwriters Code meant and accord- 
ingly it was agreed that Mr. McKinley would write 
a letter to the Underwriters to ask whether there 
was any prohibition in a certain line of rewiring 
contemplated and he so wrote the letter and sent 
me a copy and he got an answer. 

Q. Did he send you a copy of the answer? 

A. No, I have never gotten a copy of the answer. 

Q. The letter of July 19 from the City of 
Anchorage, Mr. Sarno, that they were good enough 
to send you a copy of, was it written to the National 
Board of Fire Underwriters ? 

A. My letter says, ‘‘National Fire Protection 
Association,’’ which I [194] understand is a sub- 
sidiary of the National Board of Fire Underwriters. 

Q. And that letter was written with the ap- 
proval of both the defendant, City of Anchorage, 
and the plaintiff, Richardson Vista Corporation ? 

A. Well, I guess that is substantially correct. I 
did not see the letter before it was sent. It was 
agreed that such a letter of the general character 
of this should be sent. 

Mr. Cottis: Your Honor, yesterday at the pre- 
trial conference the letter from the City to the 


Fr 


Richardson Vista Corporation, ete. 245 


(Testimony of Herman B. Sarno.) 

National Fire Protection Association, which is the 
compiler of the National Electrical Code, and their 
reply to that letter, were reflected as being admis- 
sible. I should like to reoffer them on the basis of 
Mr. Sarno’s testimony that the letter was initially 
written at the request of both parties and the reply 
to that letter was never made available to Mr. 
Sarno. 

The Court: Well, I have the same doubts about 
the admissibility that I had then. All it represents, 
as I see it, is an effort on the part of Mr. McKinley 
to find support or precedent in his position. Now, 
the fact that he failed to obtain precedent or sup- 
port does not make it admissible. 

My. Cottis: It was in the nature, your Honor, of 
an agreement between the two parties on this dis- 
pute to say, well, let’s write to the National Elec- 


trical 

The Court: There isn’t anything here to show 
that there [195] was an agreement to abide by the 
reply to that letter. 

My. Cottis: I grant that, but inferentially that 
eould be drawn. 

The Court: I think it amounts to no more than 
a failure on the part of the City to find support for 
its position. 

My. Hellenthal: Itis proof, your Honor, that the 
City has, as late as ’54, persisted in its position that 
the National Electrical Code 

The Court: Suppose he did and suppose it was 
mistaken, that doesn’t 
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Mr. Hellenthal: We must prove that. It has been 
conceded here. 

The Court: But I have held and I hold now it is 
immaterial. The fact that somebody finds no support 
for his position doesn’t mean that his position is 
wrong or that he has to abandon it. 

Mr. Reischling: It is inconsistent with the posi- 
tion taken by the City in the trial of this case. It 
was the practice or policy of this city. 

The Court: This might tend to rebut that if they 
have said it. I don’t know. They haven’t introduced 
any evidence. If they do, it might become admissible 
in rebuttal. 

Mr. Reischling: It is my understanding it was 
an attempt to show it wasn’t the policy. I objected 
this morning to which the court overruled the objec- 
tion and permitted it to go ahead. Now I say that 
the theory used in the courtroom today and [196] 
late yesterday is inconsistent with the theory which 
they had expressed to the representatives of both 
plaintiff corporations which this particular exhibit 
will tend to establish and to confirm. 

The Court: I don’t see anything inconsistent be- 
tween the policy that the City had and the fact that 
it didn’t find support for its policy somewhere else. 

Mr. Rader: If it please the court, we admit what 
Mr. Sarno testifies to here as to the conversation 
about the National Electrical Code. We are not 
contesting that. That is the first time it ever came 
up to our knowledge. 
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The Court: The ruling made yesterday is ad- 
hered to. | 

Mr. Cottis: I am sorry, I didn’t hear. 

The Court: I say, the ruling made yesterday is 
adhered to. It is immaterial. 

Mr. Cottis: Even to show it is offered, not for 
its contents, but to show this new theory of the City 
that they had a policy right along against combined 
billing ? 

The Court: How could it possibly do that? As 
I pointed out a minute ago, the existence of a policy 
on the part of the City could not be negatived by 
something that somebody else disagreed with. 

Mr. Cottis: Your Honor, I realize you have not 
read these exhibits, but I would like at this time 
to read a portion of [197] Plaintiff’s Exhibit 4 
which is a letter from the City of Anchorage Su- 
perintendent of its Electrical Departinent, dated 
October 11. 

The Court: Is this the letter to which reference 
has just been made? 

Myr. Cottis: No, this is one which has been ad- 
mitted. The letter, I may state, goes into this situa- 
tion and is completely silent on being contrary to 
the City’s policy and it ends up with these two 
paragraphs, ‘‘If the proposal of combination billing 
were pursued under the new rate structure the fol- 
lowing estimated billing would indicate the cost of 
December, 1953, power’’—and then it gives the dol- 
lars and cents figures—‘‘therefore, it is our advice 
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to leave the circuits as they now exist and take full 
advantage of the new rates.’’ My point is, your 
Honor, that the City, through our witness, Mrs. 
Hall, has tried to leave some innuendo that they 
had had a policy right along against combined bill- 
ing. Now, we have two documents, two admissions 
by the City, one of last October which has been 
admitted and the other one of last July which we 
are trying to get admitted, which negative their 
claim because in neither of those letters did they 
say a thing about it being contrary to their policy. 
They say in one letter, ‘‘It is better for you finan- 
cially to leave it alone,’’ and in the other one they 
say, ‘‘It is against the National Electrical Code.” 

The Court: May I see that letter? 

My. Cottis: I wonder if the court could examine 
the [198] one they are offering in evidence that has 
been rejected. 

The Court: Well, I think that has been suffi- 
ciently described so I need not examine it. I don’t 
think I recall your argument now as to this par- 
ticular exhibit. Will you repeat it? 

Mr. Cottis: You mean when this exhibit was ad- 
mitted ? 

The Court: Well, whatever you said a moment 
ago about this exhibit. 

Mr. Cottis: This exhibit of only a few months 
ago goes into the subject and doesn’t say a word 
about combined billing being contrary to the City’s 
long established policy. Now, Mr. Rader, through 
this exhibit, which is the minutes of the council 
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meeting, and through his cross-examination of Lela 
Hall, has tried to leave forth some evidence that 
the City has had an established practice and policy 
against combined billing. The exhibit that your 
Honor has before you and the one that we would 
like to get in both relate intimately to this very 
problem and neither of them say a word about it 
being against the established practice of the City 
or against the policy of the City. We don’t offer 
them for the truth of their contents, or at least the 
July letter we don’t offer it as expert opinion evi- 
dence on whether the code does or doesn’t apply, 
we offer it simply to say that as recently as July, 
1954, the City hadn’t dreamed up this policy they 
are now relying on. At that time they were still 
relying on the National Electrical Code. Possibly 
it will be better in rebuttal but because of the ad- 
mission of exhibits during [199] the pre-trial con- 
ference and particularly because of the admission 
of the City council minutes, which does refer to an 
established practice on the part of the City, I 
thought it would expedite matters to rebut those 
minutes and rebut what Mr. Rader tried to elicit 
from Mrs. Hall with respect to some fictitious policy 
by producing these July letters of last summer. 

The Court: It is incompetent for the purpose. It 
will be excluded. 

Mr. Reischling: May it please the court, I know 
that ordinarily it is unnecessary to accept a matter 
of this kind because of the rule, but where the docu- 
ment that has been offered has not been marked for 
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identification and the record, therefore, cannot show 
to what the ruling referred I now ask the court to 
permit that rejected document to be marked for 
identification and that the Clerk will show that the 
document was offered and refused so that I may 
except to the ruling of the court. 

The Court: You may have it so marked. 

Mr. Reischling: Thank you, your Honor. 

The Court: We will recess now for 10 minutes. 


(Whereupon, at 3:10 o’clock p.m., following 
a 10-minute recess, court reconvenes, and the 
following proceedings were had.) 


Mr. Hellenthal: Your Honor, the City has ex- 
amined Plaintiff’s Exhibit No. 3, which has been 
marked to show the location of various housing 
projects, and they are in agreement [200] that the 
exhibit as marked is a true portrayal of the location. 
We have in court, your Honor, the Electrical Su- 
perintendent of the City of Anchorage and he has 
produced all of the approved electrical plans for 
Panoramic View and Richardson Vista in response 
to our subpoena and we will leave them on the table 
here for inspection by the City. 

Mr. Rader: I want to know if there is any more 
that you are going to claim or that you know of? 

Mr. Hellenthal: The construction company might 
have some, but we know of no more. 

Mr. Rader: All right. 

Mr. Hellenthal: We have no further questions of 
Mr. Sarno. 
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Cross-Examination 
By Mr. Rader: 


Q. Mr. Sarno, I believe you mentioned that you 
owned quite a number of projects in the states? 
A. That is correct. 


Q. Apartment houses? A. Yes, sir. 
Q. Different buildings on the same plot of 
ground ? 


A. Yes, a number of multi-story and garden type 
—various types. [201] 

Q. Do you have any of the same type as Pano- 
ramic View or Richardson Vista? A. Yes. 

Q. Where are those located ? 

A. MeGill Village, Pulaski, Virginia. 

Q. Pulaski, Virginia. How many buildings does 


that have? A. That has 75. 
Q. How many apartments in each building ? 
A. Two. 
Q. Duplexes? A. Well, they are one story. 
Q. Just two apartments in each building? 
A. Yes. 
Q. Do you have a house meter on each one of 


those? 

A. Well, we don’t pay for the electricity on those 
meters because the tenants pay their own electricity. 
_ Q. There is no house meters on those then? 

A. No, but we have the house meter for our own 
office building and we have a number of street lights, 
very substantial number of street lights and we buy 
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that electricity from the power company there and 
that is metered as one unit. 

Q. Your street lights? A. Yes. 

Q. Now, Mr. Sarno, I want to ask you again if 
you have any projects which are similar to Pano- 
ramic View and Richardson Vista [202] in the 
states ? 

A. Well, we don’t have any that have as many 
units in each building as Panoramic View or Rich- 
ardson Vista. 

Q@. Tell me the ones you have that are closest 
10) TC. 

A. Kenwood Garden in Toledo, Ohio, they are 
7-family buildings. 


Q. Toledo, Ohio? A. Yes. 

Q. 7-family dwellings? a. Wiles: 

Q. Do you have a utility room in each of those 
buildings ? A. Yes. 

Q. How many buildings are there? A, ie. 

Q. One-story buildings? A. Two. 

Q. Do the tenants pay for their own electricity ? 

A. Yes, sir. 

Q. Do you have a house meter ? A. Yes. 

Q. On each building? 

A. I am not sure whether that is one central 


point or whether there is a house meter at Kenwood. 
Q. You don’t know then whether you have pri- 
mary metering or individual metering for those 72 
buildings ? 
A. My recollection is that whichever kind we 
have we are getting [203] combined billing. The rate 
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goes all the way down. We don’t pay for each build- 
ing as if it belonged to a separate owner. It is all 
on one tract like these buildings. 

Q. Then you must have 72 meters if it is like 
these buildings? 

A. It is like these buildings in the respect it is 
72 individual buildings and not one multi-story 
building and it is on extended land area and 2-story 
garden type buildings. 

Q. Do you have 72 meters or one meter? 

A. I ean’t be very certain. 


®. You don’t know? A. I don’t know. 
Q. All right. [ want to ask you, is there a meter 
in each of the tenant’s apartments? A. Yes. 


Q. They pay their own? 

A. Well, the meter, I think, is in the basement. 

Q. I mean the meters for each tenant ? 

A. Yes, there is a meter for each tenant. 

Q. Who owns the distribution facilities, outside 
distribution facilities ? 

A. It is not the City of Toledo. It is a private 
power company. 

Q. Do you know the name of that company? 

A. J think it is Ohio-Edison, but I am not cer- 
tain. 

Q. You are unable to say though whether or not 
they combine the house meters, combine the readings 
or whether you have [204] one primary meter which 
serves all of the houses ? A. No, I am not. 

Q. Do you have any other similar situations? 

A. No. 
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Q. You don’t have any others? 

A. No. We have in Georgia and South Carolina 
relatively the same situation in that we have motels 
which are separate buildings and they are separated 
from each other and we get one rate. The rate goes 
all the way down the line. 

Q. That is transient, isn’t it, hotels and motels? 

A. Well, as distinguished from this there are no 
tenants paying their own electricity. We pay the 
whole bill. 

Q. I see. Is that on one meter? &. Siles. 

Q. One meter for the whole project? 

A. That is correct. 

Q. Mr. Sarno, this idea of putting in your own 
wiring and connecting up the houses with your own 
wiring system, wasn’t that your idea? 

A. Where do you mean, Mr. Rader? 

Q. Up here on Richardson Vista? 

A. You mean econnecting—was it my idea to 
dont? 

Q. Well, what were the proposals that you put 
to Mr. McKinley? 

A. J inquired why we couldn’t get—I don’t know 
what the word is, but a rate so that we could get the 
benefit of [205] volume consumption, why each one 
of these buildings were treated as if it were sepa- 
rately owned and a separate customer when it was 
a one-company ownership. I didn’t request that we 
get combined billing for all the companies, but for 
each corporate entity and the problem arose as to 
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how it could be done. I said, ‘‘If there is any way 
we can do it that, even if it involved some expense 
to us, if the expense isn’t out of line, tremendously 
out of line with the saving, we will be glad to do 
it.’’ Mr. McKinley said, ‘‘There is no way.’’ And 
thereupon we got our own engineer and had him 
make a study and he said, ‘‘There is a way.”’ 

Q. What way did he determine to be a way? 

A. He said if the City would permit us to have 
a central meter that if that could be done that we 
could wire all the buildings together and have two 
services into each building. Mr. McKinley said that 
couldn’t be done, that that violated the code. There- 
upon, I had the conference with you and you called 
Mr. McKinley in and Mr. McKinley again repeated 
his objections and his interpretation of the electrical 
code and, as you will recall, neither one of us agreed 
to it and that is when we thought there should be 
an interpretation. That is why we got the letter. 

Q. Mr. Sarno, your engineers were the first ones 
to come up with the possibility of putting two serv- 
ices to a building instead of one, weren’t they ? [206] 

Mr. Cottis: Objection, your Honor, on the ground 
it is obviously outside the scope of this witness’ 
knowledge. He doesn’t know what went on in 1951. 

Mr. Rader: If it please the court—excuse me, 
counselor. 

Mr. Cottis: And it would be hearsay. 

Mr. Rader: If it please the court, now the only 
reason this is important is for this reason: That 
Mr. Sarno and his engineers were the first people 
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who brought up this possibility of two services to 
one building and that is the first time that the Na- 
tional Electrical Code, so far as we are aware of, 
was ever mentioned and it was last summer and the 
National Electrical Code has bearing on that and 
has bearing on none of the rest of this. 

The Court: The objection is overruled. You may 
answer. 

Q. Your engineers are the ones that came up 
with the idea of two services, aren’t they? 

A. No, that isn’t so. I was told by Lela Hall 
that—this was long before the institution of the law- 
suit when they were talking to the City Manager 
before the controversy arose—the City Manager 
said, ‘‘Well, it can be done. There is no need for it. 
You can accomplish it by billing. Why should you 
spend the money.’’ Having that in mind we ap- 
proached Mr. McKinley hours after I had been to 
the City council and made the proposal. The City 
council was amenable, aparently [207] amenable, 
and they said to consult with Mr. McKinley and 
try to work out something. We then said, ‘‘If noth- 
ing else let us do this,’’ and Mr. Mckinley said, ‘It 
ean’t be done. It violates the code.’’ Then we got 
our own engineers and they said it could be done, 
that McKinley was wrong. I again sought a con- 
ference with you to get it clarified. We were willing 
to do it. Mr. McKinley then agreed it could be done 
legally and that the code didn’t bar it. Mr. Mc- 
Kinley gave us some figures that seemed to make it 
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impossible and those figures, on recheck, we found 
where he was a little pessimistic about the price we 
could get it done for. 

Mr. Rader: If it please the court, will you in- 
struct the witness to just answer the questions. He 
is an attorney and ought to know he shouldn’t do 
that. It may be correct, but I have a purpose in 
mind when I ask a question. 

A. Iam sorry, Mr. Rader. I will co-operate. 

Q. Now, when you came up with this idea of two 
services or when your engineers said it was feasible 
and it could be done they threw the National Elec- 
trical Code at you, is that correct ? 

A. LIamsorry, I don’t understand your question. 

Q. In other words, Mr. McKinley said, ‘‘No, we 
can’t do that because of the National Electrical 
Code’’? A. That is correct. 

Q. Now, you had conversations as to why. What 
were the conversations [208] as to why the meter 
readings weren’t merely combined, leaving the wir- 
ing as it is? What were those conversations ? 

A. Mr. McKinley said—it was obvious, the City 
refused to do it. That is why the lawsuit was 
pending. 

Q. Now, wait a minute. He didn’t say anything 
about the National Electrical Code as being the 
reason for not doing that? A. No. 

Q. The National Electrical Code has nothing to 
do with conjunctive billing or combined 
A. Are you asking me a question? 

Q. I am asking you a question. 
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A. I don’t know that it does or does not. There 
was never any discussion about the electrical code 
bearing upon combined billing which was involved. 

Q. And you discussed you wanted combined bill- 
ing, didn’t you? 

A. It was the reason the lawsuit was pending 
and that is the crux of the matter. Briefs had been 
prepared. Of course, I wanted it. 

Q. Now, when you went to Mr. McKinley and 
the City people and asked for combined billing, what 
did they tell you about that? 

A. They said they wouldn’t do it. 

Q. They said they had a policy against it, didn’t 
they ? 

A. No, they never. I never heard the word 
‘‘nolicy’’ mentioned, ever. [209] 

Q. All right. Go ahead. What did they say? 

A. They said that they couldn’t do it because if 
they did—they cited an illustration that they would 
have to give the Bank of Alaska with 4 or 5 branches 
the same privilege and I called to them that that 
was not the fact, that we were not like the Bank 
of Alaska and that we were entitled to it because 
our buildings were contiguous on the same piece 
of ground and there was a general practice fol- 
lowed everywhere and it did not involve the Bank 
of Alaska or anybody else except multiple dwellings 
garden type apartments which were being discrimi- 
nated against in that there was no reason for Mt. 
McKinley or ‘‘L’’ Street, which was built in the 
air, to get combined billing and the garden type not 
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to get the combined billing. 

Q. Didn’t I merely ask you what Myr. McKinley 
said as to that—— 

A. That is exactly what Mr. McKinley said. He 
said if he gave it to us he would have to give it to 
everybody who had more than one unit in the City, 
so I said to him, it is not the same thing. 

Q. J didn’t ask you what you said to him. I 
asked you what he said to you? 

A. That is what he said. 

Q. All right. He said what he did for you they 
would have to do for everyone else and you insisted 
it wasn’t correct, in substance? [210] 

A. JI repeat what I just said. It happened the 
way I said it. If you want to interpret what I 
said 

Q. Is that an incorrect interpretation ? 

A. No, essentially it is correct. 

. Essentially that is what happened ? 

A. Correct. 

Q. Didn’t Mr. McKinley say, ‘‘Our policy is not 
to combine. If we combined them for you we would 
have to combine them for everybody else’’? 

A. Mr. Rader, the policy was never mentioned 
as such. I assume the way he said it that it was their 
policy, apparently, but the word policy was never 
mentioned. He said, ‘* We can’t do it for you because 
we would have to do it for everybody else.’’ 

Q. Now, you stated in one of your answers here 
awhile ago there was a general practice to combine 
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these meter readings on apartment houses located 
as these are, where the tenants have a meter and 
the house has a meter in each house. Now, I would 
like to have you tell me where that general practice 
obtains ? 

A. The City of New York and the District of 
Columbia. Let me make myself clear. In the City 
of New York you can have not only an apartment 
house, you can have 2 hotels, 3 hotels, or 15 hotels 
as long as they are physically contiguous, they do 
not even have to be owned by the same corporate 
entity, [211] and you get a combined rate. 

Q. You mean that if John Doe owns Hotel A 
and Tom Smith owns Hotel B they get a combined 
rate for both hotels? 

A. No, sir. I said if it is the same interest al- 
though not the same corporate entity. A man can 
own 3 hotels with 3 different corporations and if it 
is the same factual ownership, interrelated owner- 
ship, that primarily the test if whether it is con- 
tiguous and without ownership by a stranger, a 
third person. 

Q. In other words, they do away with the eor- 
porate veil? A. That is correct. 

That isin New York? A. Yes. 

What company ? 

Consolidated Edison. 

Do they combine meter readings? 

Mes 

Under those circumstances ? 

A. Well, I don’t—under what circumstances, 


OPoOroe 
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Mr. Rader? You mean if there are two separate 
corporate entities or if it was the same legal owner- 
ship ? 

@. Well, you have stated it didn’t make any 


difference, didn’t you? A. Yes. 
Q. Well, then answer the question. For either 
one of them? [212] A. Yes. 


Q. They do combine meter readings? 

A. My understanding is they do regardless of 
what corporate entity, whether separate corporate 
entity or the same corporate entity. 

Q. It is your understanding they do? 

A. Yes. 

Q. You don’t know 

A. Not only that, Mr. Rader, but in the Con- 
solidated-Edison Company it is permitted to give all 
of the tenants their electricity and put it all in— 
combine all the meters for all the tenants, add those 
to the house meter and pay one bill predicated on 
the combined reading of all the tenants, including 
the owner of the property, in an apartment house. 

Q. That is the situation with Consolidated-Edi- 
son in New York? A. That is correct. 

Q. You say that is done in Washington, D. C., 
also ? 

A. My understanding is it is done in the District 
of Columbia. Well, you said—I don’t know that they 
permit you to combine all the meters of tenants— 
what did you mean? 

Q. Well, Mr. Sarno, let me put it like this to 
you: Assuming that your project on Government 
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Hill, Richardson Vista, were picked up and bodily 
set down in New York. Is it your contention 

A. You would get a combined billing. [213] 

Q. They would have all of the house meters and 
give you the advantage of the combined rate? 

A. My understanding is they would give you 
your choice of metering them together or if that 
presented extraordinary hardships in cost they 
would give you a combined reading and combined 
billing. 

Q. And the same is true in Washington, D. C.? 

A. I think the same is true of Washington, yes. 
T can check Washington for you on the phone in a 
few moments. 

Q. Do you know where else it 1s true? Inciden- 
tally, what is the company in Washington, D. C., 
which does that? 

A. I believe the name is Patomic Electric. I am 
not altogether certain about Washington, but my 
recollection is that the condition exists in Wash- 
ington. But the condition is not uncommon, Mr. 
Rader. You know that. 

@. Let me ask you, is it your contention it is 
also not uncommon for utilities companies to act in 
precisely the same manner as the City of Anchor- 
age? That is not uncommon either. 


A. I have never known in all my experience, 
Mr. Rader, for any public utility to be so determined 
about something in which it is so unreasonable, 
which the City of Anchorage has been, about their 
litigation and about their state of facts. 

Q. I am asking you if you know whether it is 


Richardson Vista Corporation, ete. 263 


(Testimony of Herman B. Sarno.) 

common or not for utility companies to insist on 
metering in precisely the same manner the City of 
Anchorage has insisted on metering in [214] your 
ease right here now? 

A. I don’t know anything about what the City 
of Anchorage insists on metering. I have never had 
that problem what they are insisting on being done. 

Q. We insist on not combining your meter read- 
ings, don’t we? 

A. Yes, obviously you do. That is why we are 
here. 

Q. You don’t know of any other place that does 
that? 

A. Well, I have never met the experience. I will 
say that. 

Q. That is all I ask you for. Now, Mr. Sarno, 
this letter that Mr. McKinley wrote to you on Oc- 
tober 11, was that before or after your engineers 
had worked on the same thing? 

A. I believe that was after. 

Q. After your engineers had worked 

A. After our engineers said—I think T have a 
memorandum here that will permit me to answer 
your question precisely. 

Q. Mr. Sarno, who were your engineers? 

A. What is the name, Mr. Harland? TI have to 
ask Mr. Harland. 

Mr. Harland: Mr. Erickson. 

Mr. Hellenthal: I have a copy of Mr. Erickson’s 
report. 
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Q. Mr. Sarno, I want to ask you whether or not 
Mr. McKinley didn’t tell you about this October 11 
letter when you were discussing those matters, tell 
you that this was a possibility and he might be able 
to work something out but that it would take the 
council’s approval to do it? 

A. I don’t know what you mean by the October 
letter. [215] 

Q. The October 11 letter which is Plaintiff’s 
Exhibit No. 4. I will hand it to you. 


(Thereupon, the document was handed to the 
witness. ) 


A. Incidentally, to answer what it is may I have 
the copy of the letter to the Underwriters. What is 
the date of that, please? 

Mr. Cottis: It has been marked for identification. 

A. We got a report from our engineers on 
cnnlyes: 

Q. 1954? A. Yes. 

Q. And that was directed to generally 2-point 
service to each building and putting all of the house 
meters on one circuit? Is that correct? 

A. Not necessarily all of them; as many as would 
be practical to put together. It was pointed out 
under the rate that it wouldn’t do any good to put 
more than a certain amount together because the 
rate stopped at a certain point. 

Q. So your report from your engineers was 
dated July, 1954? 
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A. July 3 and Mr. McKinley wrote, I believe, on 
July 19 and now my recollection is that you and I 
met with Mr. McKinley shortly after July 3 because 
you may recall I didn’t get a copy of the letter that 
Mr. McKinley was supposed to write and I com- 
plained to you and asked you why I hadn’t gotten 
a copy, did it go out. Then later the letter, appar- 
ently, did [216] go out because we got a copy. 

Q. You did get a copy eventually? 

A. Yes. 

Q. Now, I want to ask you, when Mr. McKinley 
was discussing it with you didn’t he say, ‘‘ Perhaps 
this was a possibility. We will look into it and look 
into the fire angle then see if we can come to an 
agreement and take it to the council’’? 

A. Mr. Rader, he didn’t say that, sir. You know 
it very well. 

@. What did he say? 

A. He said he didn’t think it could be done, that 
it violated the Underwriters code and he pointed 
to a section there when you were present and he 
said this section prohibits it, his interpretation of 
this section prohibits. I disagreed with that and it 
was agreed the letter would be written. He never 
at that time—prior to the writing of the letter he 
was very skeptical it could be done. He never sug- 
gested that it could be done. Apparently some time 
later he did write a letter in which he said it could 
be done and offered to help, but I think he pointed 
out it would be too costly; it wouldn’t pay. 

Q. He considered that a proposal that you were 


§66 City of Anchorage, etc., vs 


(Testimony of Herman B. Sarno.) 
making to the City of Anchorage to put up some of 
your own wiring there, didn’t he? 

A. I don’t know what he considered. 

Q. Do you think he considered it anything [217] 
else? 

A. I don’t know what he considered. He was 
apparently trying to help us then to get a lower 
dollar amount that we would pay for our current 
if it could be done and he was willing to be co- 
operative and he was willing to have it done if it 
didn’t violate the Underwriters Code. 

Q. Mr. Sarno, is your claim of discrimination 
by the City of Anchorage based upon the fact that 
an apartment building, a single apartment building, 
has a single meter whether it is 14 stories high or 
two stories high? 

A. Well, not precisely in that language but essen- 
tially that is correct. My claim is that we ought to 
pay the same as McKinley or any multi-story build- 
ing per kilowatt hour of electricity. We buy just 
the same as they do and the fact we have more than 
one structure, instead of one, has nothing to do with 
it. It doesn’t cost the City any more for service 
to us than it does to them. It would cost minutely 
more to read the meters. Apparently our company 
at the time when I had no connection to it was per- 
mitted, I understand, was promised that that would 
happen, that they would get the benefit of this rate 
and I see no reason why we should pay more than 
McKinley or any of the multi-story structures in 
this city per kilowatt hour for electricity. 
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Q. You talk about the McKinley here. That is 
an apartment building 14 stories high, something 
of that nature? A. Yes. [218] 

@. With how many units? 

A. Approximately 200 I understand. 

Q. 200 apartments and you are familiar with the 
fact that each one of those apartments has a sepa- 
rate meter on it that the tenant pays? 

A. Yes. I am not sure, but I understand that 
1S SO. 

Q. You understand that to be the fact? 

A. So are ours. 

Q. And you understand that in that apartment 
building there is one house meter? 

A. I understand that, that is correct. 

Q. And you understand that in each of your 
apartment buildings there is similarly one house 
meter? 

A. But that seems to me to be the height of 
absurdity. That distinction to me is no different and 
it seems to be a distinction without a difference. 

Q. Excuse me, Mr. Sarno, your counsel will 
argue your case for you. You merely answer my 
question. There is one house meter in the 14-story 
apartment building just like one house meter in 
every one of your apartment buildings, is that cor- 
rect? 

A. Yes, Mr. Rader. By the same token we have 
a building in E & E which has 33 units. Why does 
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E & E pay less per kilowatt hour of electricity than 
Panoramic View or Richardson Vista or any of the 
other projects? What has the size of [219] the 
building got to do with it? Why do we get a lower 
rate in EK & K? In effect, we pay less per apartment 
per month in electricity than we pay in Richardson 
Vista. 

The Court: You have answered the question. You 
shouldn’t be arguing. 

Q. You do admit in every one of these instances 
you have cited that there is one house meter for 
each apartment building, is that ‘correct? 

A. That is correct and it goes for E & E also. 

Q. To the best of your knowledge on this project, 
or any other project you have mentioned here, in 
no instance have the meters on two different build- 
ings been combined into one billing to give a lower 
rate, have there? 

A. Well, I have talked about a lot of projects. 

Q. Iam talking about in the City of Anchorage; 
the projects you have mentioned in the City of 
Anchorage? 

A. I will take them one at a time. E & E has 
approximately, I think, 33 apartments per building. 
We get the rate right down the line and we get the 
bottom billing. Our electricity in E & E, our own 
project, costs us substantially less than it does in the 
plaintiff companies and I see no reason for the 
distinction. 
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Mr. Rader: If it please the court, that isn’t an 
answer to my question. 

The Court: You better confine your answer to 
the question. [220] 

A. I am sorry. Would you—may I have the 
question read, please? 


(Whereupon, the reporter read Question, 
Line 15, Page 220.) 


A. Idon’t know of any, no. (Pause.) Mr. Rader, 
are you talking about in Anchorage? 

Q. I am talking about in Anchorage. 

A. I don’t know of any, no, sir. 

Q. So far as you know the City is at least con- 
sistent in not combining meter readings for apart- 
ment buildings inside the city limits? 

A. That is correct. I don’t know. They may have 
done it. I have no knowledge, but I don’t believe 
they have. I am not qualifying the City’s con- 
sistencies. I think they are consistently wrong. 

Q. So far as you know there is no basis for the 
discrimination on combined meter readings ? 

A. You mean garden type apartments? 

Q. I mean the fact we don’t combine meters for 
you is no discrimination against you because we 
don’t do it for anyone else. 

A. I have no information whether you do or 
don’t. 

Q. To the best of your information ? 

A. I am sure you don’t. I am sure you don’t 
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treat me any different from anyone else. I have no 
such claim. 

Mr. Rader: That is all. [221] 

A. That is, as far as the category refers to 
garden type apartments. 

Mr. Rader: Pardon? 

Q. You may apparently treat everybody with 
garden type apartments the same, but you don’t 
treat everybody with multiple housing units the 
same. 

Q. (By Mr. Rader): I want you to tell me what 
the difference is in the metering between one and 
the other? 

A. I don’t know anything about how McKinley 
is metered. 

Q. You say we treat them differently? 

A. My understanding is that McKinley gets this 
under the same rate schedule that we have; they 
combine all of their electricity used in the halls and 
in the public areas and gets the rate all the way 
down the line with the corporation. The corporate 
eustomer, whoever McKinley is, I don’t know the 
name of it, gets treated differently than Richardson 
Vista or Panoramic View in that respect. We do 
not get the rate all the way down the line the way 
they do and we pay, therefore, more per apartment 
or per eubie foot of space, on any calculation, for 
electricity than they do. 

Q. Now, if your apartment buildings, instead of 
being 2 stories high were 4 stories high 

A. I am sorry. 
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Q. Assuming your apartment buildings were 4 
stories instead of [222] 2 stories high, is it your con- 
tention we should change your metering because of 
that? A. No. 

Q. Assuming that your apartment building was 
14 stories high instead of 2 stories high, should we 
change your metering on that account? 

A. We have not asked you to change our meter- 
ing, ever. 

Q. You are not contending that on your billing? 

A. Your billing, yes. 

Q. All right. Now, your apartment buildings are 
2 stories high. If they were 3 stories high, is it your 
contention that we should change your billing be- 
cause another story is added to them? 

A. We don’t ask you to change our billing in 
any respect. Our contention is that Richardson 
Vista 1s a corporation owning several hundred 
apartments consuming current, the same kind of 
current, on the same schedule as McKinley and the 
other multiple story buildings, your customers, but 
instead of billing our total electricity at one rate 
we are buying it at a substantially higher rate than 
you charge our competitors who are in exactly the 
same line of business for the same kind of. elec- 
tricity. 

Q. How many points of delivery do we have to 
your corporation for house meters ? 

A. I assume that you have one for every [223] 
building. 

Q. How many is that for you, then? 


wen 


2f2 City of Anchorage, cte., vs 


(Testimony of Herman B. Sarno.) 

A. T believe that is 19 for Richardson Vista. 

Q. 19 points of delivery? A. Yes. 

Q. So to buildings that are spread on how many 
aeres—23 acres or thereabouts ? 

A. Yes. I think Richardson Vista has 23 aeres. 

Q. Now, the Mt. MeNinley that vou keep talking 
about oeeupies how many acres? 

A. Oh, barely an aere, 1 suppose. 

Q. And how many points of serviee do we have 
to the Mt. MeRinley apartment building? (Pause.) 
We have one. don't we? A. JT guess you do. 

Q. One as contrasted with 33 for you? 

A. No, 19. 

Q. 19, exeuse me. A. Yes. 

Q. One on one aere as contrasted to 19 on 28 
acres ¢ 

A. But that is not mportant, Mr. Rader, be- 
‘ause vou don't need 19 points of delivery to us. 
You could put one meter at one point and solve the 
whole problem. You don't need 19 or 9 or 2. You 
only need one. You eould get one meter to meter 
every bit of electricity in these buildings, just like 
you do in MeNinley. 

Mr. Rader: That is all. [224] 

Redireet Examination 
By Mr. Cottis: 

Q. Mr. Sarno, in connection with Mr. Rader‘s 
last question, each service drop to each one of your 
buildings serves 22 tenants plus the house, is that 
correct ? 

A. The City collects from eaeh service drop, they 
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collect from 22 tenants; a lot of money at a very 
high rate as well as giving us the service to that 
building on that one drop and that one line is a 
tremendous advantage to them. 

Q. And their rates to the tenants are domestic 
rates? A. Domestic rates. 

Q. Now, Mr. Rader has gone pretty far in ques- 
tioning you, but as I understand your answers you 
are not concerned with how many meters there are 
on your properties on Government Hill, is_ that 
right? 

A. I don’t think Mr. Rader has gone very far. 
I think he has done an excellent job and has been 
very fair, but—to answer the second part of your 
question, I don’t remember what it was. 

Q. You have no concern with how many meters 
the City wants to hang about your structures, do 
you? A. No. 

Q. If they want to put 17 meters in each build- 
ing to make your [225] house current, you don’t 
mind, do you? 

A. We might have some concern about it getting 
in the way, but outside of that we wouldn’t. 

Q. What I am getting at, all that you have con- 
tended in your discussions with Mr. McKinley and 
other City officials and in connection with your own 
engineering studies, is that you are not getting the 
most favorable rate that is legally available to you? 

A. That is correct. 

Myr. Cottis: I have no further questions. 


(Thereupon, the witness was excused and left 
the stand.) 
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My. Hellenthal: At this time will counsel for the 
defendant stipulate that in the case of the Mt. Mc- 
Kinley Apartment House, which is owned by the 
Coffey House Corporation, that there are separate 
meters for each of the tenants and that there is one 
meter to measure the house power and that there is 
one other meter to measure the elevator motor 
power, which is in excess of the limitation of the 
rate schedule? The reason I asked that is the ques- 
tions that counsel asked indicate that he believes 
that to be true and it would save time if he would 
so stipulate. 

Mr. Rader: I would so stipulate. I shall further 
request in that stipulation, I don’t think there will 
be any objection to it, that it is 14 stories high, that 
it contains approximately 200 apartment living 
units, that it occupies approximately one acre of 
ground, and that there is one point of [226] service 
by the City of Anchorage to that building. 

My. Hellenthal: I will so stipulate except I would 
like to ask a question about the number of tenants 
in that building. 200 seems kind of high to me. 

The Court: I suppose the precise number would 
not be material. 

Mr. Hellenthal: 120 I am informed is closer. 

Mr. Rader: That is fine. 

Mr. Cottis: The one property is on 2 city lots 
and the other is on 5 acres, I believe. 

Mr. Rader: If you want some more information 
on that, there is one house meter for power, one 
house meter for lights, being a different classifica- 
tion under our schedule, and Mt. McKinley offices, 
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I understand, occupies one of the apartments so 
there would be another house meter in their name. 
It is not a house meter, the apartment building 
which they occupy as offices. 

Mr. Hellenthal: I think the reason was, as I 
stated, the power meter is because of the elevator 
motor. Now, the acre that you refer to consists of 
2 subdivided City lots, does it not? 

Mr. Rader: Frankly, I don’t know. I imagine 
that it does. Well, now, is that the same situa- 
tion 

Mr. Hellenthal: J am confining myself to Mt. 
McKinley. 

Mr. Rader: I would like to inquire and ask if 
we ean make another stipulation as to [227] 
1200 °* ih?’ ? 

Mr. Hellenthal: As soon as we finish with Me- 
Kinley I will go to 1200 ‘‘L.’’ Do you so stipulate 
the McKinley consists of 2 City lots? 

Mr. Rader: Yes. 

The Court: Will somebody tell me why that is 
important? 

Mr. Rader: I haven’t the slightest idea. 

The Court: It is a waste of time to dwell on these 
immaterial things. 

Mr. Hellenthal: Your Honor, you recall the brief 
we furnished your Honor a week ago. In that brief 
is a case called Philadelphia Suburban Water Co. 
v. Pa. Public Water Co. Commission. That ease 
dealt with the Colonial Housing Project which was 
an I'.H.A. project and similar to these F.H.A. 
projects. 
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The Court: I want to know why it is material to 
show it was subdivided ? 

Mr. Hellenthal: The court in that case made 
some point of it and we are just trying to bring our 
clients squarely within the rule of that case and 
that is the only reason that I asked for it. 

The Court: You ean find a thousand cases and 
if you tried to bring yourself within the facts of 
each one of them we would be here a long time. 

Mr. Hellenthal: That is the only reason we 
did it. 

The Court: I am not going to pay any attention 
to the stipulation of that fact. I think it is wholly 
immaterial and just [228] takes up the time of the 
court. 

Mr. Hellenthal: Now, Mr. Rader, can you stipu- 
late that the 1200 ‘‘L’’ Street Apartment is owned 
by a corporation known as the 1200 ‘‘L”’ Street Cor- 
poration ? 

Mr. Rader: I don’t know who owns it. 

The Court: It wouldn’t make any difference any- 
how. 

Mr. Hellenthal: That it has the identical services 
that you described for the McKinley apartments 
except that I don’t know about the office? 

Mr. Rader: I think so. I will say they are identi- 
eal. If you ean find anything contrary: 

Mr. Hellenthal: I would like to have a stipula- 
tion—I do think this is material. Can you stipulate? 

Mr. Rader: Well, Mr. Hellenthal, I am as igno- 
rant about that other office as you are. 
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Mr. Hellenthal: Forget about the office. 

Mr. Rader: I will stipulate to the rest of it. 

Mr. Hellenthal: The services are as described for 
its twin, the Coffey House Corporation, also a 14- 
story apartment building ? 

Mr. Rader: Yes, and the further stipulation, if 
it is of importance to you, that that is not on 2 city 
lots. 

Mr. Hellenthal: That is on 5 unsubdivided acres, 
if you think it is material. 

The Court: I don’t want counsel getting into dis- 
cussions [229] I have ruled out. 

Mr. Cottis: We will call Robert W. Retherford. 


ROBERT W. RETHERFORD 


called as a witness for and on behalf of the plain- 
tiffs and, being first duly sworn, testifies as fol- 
lows on 

Direct Examination 


By Mr. Cottis: 


Q. Your name is Robert W. Retherford, R-e-t-h- 
e-r-f-o-r-d ? A. Yes. 
Where do you live, Mr. Retherford ? 
In the outskirts of Anchorage. 
And what is your profession ? 
I am an electrical engineer. 
Do you have any college degrees? 
Yes, Bachelor of Science in electrical en- 
gineering from the University of Idaho. 


POPOP 
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Q. Did you undergo specialized training in con- 
nection with electrical matters for the Navy during 
the last world war? 

A. Yes, there was some specialized training 
while I was in the Navy. 

Q. Are you a registered electrical engineer? 

A. J am a registered engineer in the Territory 
of Alaska and in the state of Idaho. 

Q. Are you a member of any professional [230] 
society ? 

A. Jama member of the American Institute of 
Electrical Engineers. 

Q. Have you ever published any papers concern- 
ing electrical engineering ? A. A few. 

Q. For what publications? 

A. One of them was published in the Electrical 
World and another in some university magazines. 

Q. How long have you lived in the Anchorage 
vicinity ? 

A. Well, it will be 5 years this fall. 

Q. What was the nature of your business when 
you first came to Anchorage? 

A. Well, shortly before I came to Anchorage I 
was in the consulting engineering business in the 
Northwest and came to Anchorage as an employee 
for Chugach Electric Association. 

Q. Employed in what capacity? 

A. As their system engineer, Chief Engineer, I 
guess you would call it. 

Q. And how long were you the Chief Engineer 
for Chugach Electric Association ? 
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A. Until the first of June, 1954. 
Q. What have vou been doing since that time? 
A. Ihave been in private practice since then. 
Q. Private practice as a consulting electrical 
engineer ? A. Yes, [231] 
Q. Do you employ other engineers ? 
A. Yes. I have 4 men of various classifications. 
Q. And then vou have other office help and that 


sort of thing? A. Yes. 
Q. And you are the owner of that consulting 
engineering business ? A. That is correct. 


Q. You have also done consulting engineering 
in the States, have vou not? 

A. Yes, that is correct. 

Q. Where and when? 

A. Iwasa partner in the firm of Howard Senier 
and <Associates with headquarters in Vancouver, 
Washington, doing work in Oregon, Washington 
and Idaho. 

Q. What kind of work? 

A. Well, it was work for R.E.A. Co-operatives 
and Public Utility districts in those 3 states in con- 
nection with the construction of distribution and 
transmission lines, substations and system studies 
concerning feasibility. 

Q. And what vears were they? 

A. Well, that was in the years directly following 
World War II up until 1950 when I came to Alaska. 

Q. Did your work while you were in the Navy 
concern electricity ? 
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A. Yes, it was indirectly involved. (Pause.) 
Well, moderately. It was both electronic and electric. 
It was in mine warfare involving various electronic 
and electric devices. [232] 

Myr. Cottis: Your Honor, I consider Mr. Rether- 
ford qualified as an expert and if My. Rader 
doesn’t 

The Court: I don’t know yet what you want to 
qualify him as an expert on. 

My. Cottis: On electrical engineering in connec- 
tion with distribution—installation system; engi- 
neering concerning the installation. 

The Court: I want to know whether you want 
to qualify him as an electrical engineer or as a rate 
expert? 

Mr. Cottis: Not as a rate expert, your Honor. 

The Court: Very well. 

Mr. Cottis: If Mr. Rader wants to examine fur- 
ther as to his qualifications 

Mr. Rader: No, I think Mr. Retherford has been 
ably qualified. 

Q. (By Mr. Cottis): Mr. Retherford, are you 
familiar with the distribution system installed on 
Government Hill for Panoramic View and Richard- 
son Vista? 

A. Yes, I am generally familiar with it. 

Q. How did you get familiar with it? 

A. Well, I visited the area. I have seen the in- 
stallations. 

@. Have you examined any of the drawings in 
connection with it? 
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A. I have seen some of the drawings, yes. 

Q. So you have a general familiarity with [233] 
it? A. That is correct. 

Q. Mr. Retherford, I will put before you De- 
fendant’s Exhibit H and ask you whether it por- 
trays the distribution system in connection with 
those two establishments ? 

A. Well, it outlines in general detail the loca- 
tion of the lines and the transformer banks. 

Q. Can you describe for us the electrical system, 
using, if it would be helpful, that Exhibit H? 

A. Well, the projects, as I observed it, are served 
from the substation located here (indicating) which 
establishes the 33,000-volt transmission line and 
passes along Bluff Road. From that substation the 
distribution system 

Q. ‘Exeuse me, the substation is designated as 
such on that exhibit, is it not? 

A. Yes, it is listed as Substation No. 5 on this 
drawing. That substation steps the voltage down 
from 33,000 to normal voltage of 4,160, I believe, 
and this distribution voltage is carried on other lines 
through the projects to individual transformer 
banks. These transformer banks in turn step the 
voltage down again to the voltage which is utilized 
in the buildings. 

Q. Could you describe the distribution system 
between the transformer banks and the meter boards 
and the ultimate consumers in the apartment build- 
ings? 


232 City of Anchorage, etc., vs 


(Testimony of Robert W. Retherford.) 

A. From an inspection of the drawings of the 
buildings themselves [234] and looking at the lines, 
the last transformer bank has stepped the voltage 
down to the utilization voltage connecting 2 service 
drops which go to the building, either directly from 
the transformer bank or through a series of sec- 
ondaries to other buildings nearby and these are 
arranged in groups on the inside of the building. 
The main entrance goes to the individual meters 
serving the tenants and the house on their separate 
circuits. 

Q. From your observation of the installation, 
how would you characterize it further? How would | 
you classify it? 

A. Well, I would classify it as reasonably typical 
of an installation for a group of buildings of this 
kind. 

Q. What is its classification as to whether it is — 
single phase or 3-phase? 

A. Yes, I guess I should add that. I believe that 
the buildings themselves are served with what is 
known as single phase, 122 4-volt 3-wire service. 

Q. What sort of load is handled by the house 
circuits in connection with those buildings? 

A. It is my understanding, from looking at the 
drawings, that the house circuits serve the light- 
ing that is supplied by the owners of the building, 
it serves the small motors that are used in connec- 
tion with the heating system and probably serves 
the laundries and other appliances that might be 
placed there by the owner. [235] 
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Q. From the point of view of an electrical sup- 
plier, is that a desirable type of load? 

A. Yes, generally speaking that type of load is 
a reasonably consistent load. It is year ’round in 
nature. The fluctuation might be classed as a little 
bit better in character than the residential load, as 
an example, that is, each one of those may vary but 
generally speaking that type of load is a desirable 
load from the standpoint of utilities. 


The Court: We will recess for 5 minutes. 


(Whereupon, at 4:25 o’clock p.m., following 
a d-minutes recess, court reconvenes, and the 
following proceedings were had.) 


Q. (By M:. Cottis): Mr. Retherford, you have 
examined Defendant’s Exhibits C, D, E, F and G 
which are the various electrical tariffs that have 
been in effect, have you not? 

A. Yes, sir, I have seen them from time to time. 

Q. In your opinion, Mr. Retherford, do the pub- 
lished tariffs, as set forth there, appear to preclude 
the opportunity for such establishments as this to 
obtain the benefits of single point service ? 

A. No, I see nothing or have seen nothing in any 
of these published rates which would preclude a 
commercial establishment such as this from obtain- 
ing the benefit of a single point of delivery. [236] 

Q. How could these two establishments obtain 
such benefits ? 

A. Well, a single point of delivery or the benefits 
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of single point of delivery can be obtained in sev- 
eral ways and in listening to the proceedings here 
so far I am of the impression that there is some con- 
fusion perhaps existing. I am an engineer, shall we 
say, and what I have heard leads me to think there 
may be a little confusion existing as to the difference 
between the delivery of power to a premises and 
the metering of that power. Now, those two things 
are different in nature. The metering of the power 
can be done in many ways. The delivery of power 
is generally the major item of expense and the best 
method of accomplishing that is often dictated or 
practically always dictated by the economics of get- 
ting the power to the user. The method of metering 
ean be handled in many ways and it is a simple 
technicality, so to speak. It can be done in many 
ways and I am very much interested personally as 
an engineer that all of you who may be trying to 
understand this clearly see the difference between 
the delivery of power and the metering of that 
power. I will mention three arrangements that could 
be used to meter this power. One of them is what 
you call primary metering. The word has been used 
here. In primary metering it consists of the installa- 
tion of a metering arrangement at some point where 
all power supplied the project passes through that 
one point and that usually occurs and takes its name 
‘‘nrimary’’ from the [237] fact it is generally done 
on the higher voltage lines, the distribution line 
itself. The metering is accomplished at the higher 
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voltage level and takes its name ‘‘primary meter- 
ing’’ from that fact. There is another way of meter- 
ing all the power that flows to a particular project, 
group of buildings or whatever it might be, called 
‘secondary metering.’’ This metering is done on 
the low side of the transformer banks that are in- 
volved in the project and that would entail the 
interconnection of facilities on the secondary side 
passing all the current through one point to the 
secondary system and metering it at that point. The 
third method, and in this case is probably the one 
that is far more practical than any of those I have 
mentioned so far, is the simple method of totalizing 
which involves only the installation of distribution 
to totalize the readings of the meters that are in- 
stalled as presently arranged in these buildings. 
That can be done. It can be done fairly reasonably, 
but there is some expense attached and there might 
be some question as to whether there is a good 
reason for installing a totalizing meter when you 
simply take the readings of it, add them up and 
produce the same results. In the ease of this last 
method I will have to point out that the user, the 
final consumer gains one benefit that he should re- 
imburse the utilities for and that is that he does not 
pay for some of the losses that the utility suffers in 
| delivering the power to that point. In [238] addition 
_he does not pay for a share of the investment which 
the utilities may have made in order to interconnect 
his buildings. Now, in the case of primary metering 
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the owner of the project, we will say in this case, 
may own all of the facilities beyond the meter, if 
he does then there is no question of that kind, how- 
ever, where individual tenants in these apartment 
buildings are being metered there would be compli- 
cations arising. When you come down to the billing 
of individual tenants using the owner’s lines that 
aren’t owned by the utilities and so forth, it can 
get complicated. The simplest way, I believe, is the 
way it is arranged there right now and that in con- 
sidering this commercial establishment as one user 
of a commercial classification, which it is, and the 
facilities in the same identical classification as the 
apartment buildings you have pointed out, it is one 
user. It is a commercial] user. It is the same class as 
those buildings. I see no reason why, especially if 
there has been a meeting of the minds prior to the 
beginning of the project, as has been testified to, 
that the client is one consumer, this consumer would 
not be given the benefits of single point metering. 

The Court: I didn’t know the parties were in 
dispute on that. I don’t know why it couldn’t be 
stipulated to. 

Mr. Cottis: Frankly, your Honor, if the defend- 
ant will stipulate to the fact that there is nothing 
in the City tariffs [239] or regulations or ordinances 
which prohibits the benefits of that one point serv- 
ice, I should think we would be entitled to summary 
judgment. 
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The Court: That isn’t what I have in mind that 
he would stipulate to, but that he stipulate that it 
eould be done in this way. 

Mr. Cottis: Without violation of City regulations 
and ordinances ? 

The Court: I don’t think he would be required 
to go that far. In other words, this witness would 
not be able to go that far. 

Mr. Cottis: He has testified that he sees nothing 
in the published 

The Court: That is not binding on me. I have 
got to determine the law, not the witness. So it 
seems to me that all other matters except his idea 
of the law could have been stipulated here, that is, 
at some saving of time. I think in the stipulations 
of the City the other day is the admission that it 
could have been handled this way by the City, but 
that the City didn’t choose to do so and that it has 
that latitude, that it can adopt some other course, 
and as long as it is reasonable and not arbitrary and 
discriminatory that is all the City is required to 
meet. 

Mr. Cottis: The City may have been willing to 
stipulate that it was the boss and could do what it 
pleased, your Honor, but I don’t [240] 

The Court: No, I mean all these facts to which 
the witness has testified concerning the delivery of 
eurrent to these buildings and distribution. That 
is certainly something there can’t be any controversy 
about. 
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Mr. Cottis: There will be a controversy about 
the conclusion, possibly, that he has testified to— 
that the reason there is a separate house meter on 
each building is because it is the most economical 
way to supply the power irrespective of the meter- 
ing problem. 

The Court: Well, if the proposal was made to 
stipulate to these facts and it developed that was 
one to which the parties agreed then the defendant 
could have been limited to that one point. 

Mr. Rader: If it please the court, we have 
listened to My. Retherford’s testimony and I don’t 
agree with some of his conclusions altogether, but 
certainly his factual statement as to the method of 
doing this and also to the fact that the cheapest and 
most economical method of doing it is totalizing the 
metering, totalizing the bill, providing you would 
treat them as one customer, is the most economical 
method, we agree with him. He is a hundred per 
cent correct. We will go that far in a stipulation. 

The Court: Well, but a stipulation is too late. 
J am making this observation now to counsel not to 
be putting somebody on the stand to testify to some- 
thing to which there is no controversy or to which 
a stipulation may be arrived at. [241] 

A. Maybe I was going a little bit overboard 
there because I probably have been somewhat con- 
fusing you by the layman’s language on this subject 
and I was merely trying to clarify it from an engi- 
neer’s point of view. 
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Q. (By Mr. Cottis): From an engineer’s point 
of view, Mr. Retherford, what is the difference, if 
any, between the commercial house current used in 
connection with the 1200 ‘‘L’”’ Street Apartments 
and the Melkinley Apartments and the plaintiffs 
here? 

A. Well, there is no basic difference. The only 
difference is physical isolation of one unit from 
another and that difference, if you want to bring it 
down into specific items, consists primarily of the 
wiring involved to tie them together. In the case of 
your 1200 ‘‘L’”’ and McKinley buildings, the owner 
provided the wiring to tie all the floors of that build- 
ing together, to inter—tie all of the house electrical 
eircuits to one point. It is my impression he could 
have done the same thing in Panoramic View, but 
he was under the impression it may not have been 
necessary because it was cheaper to do it the way 
it is done now. 

Q. And there is no basic electrical difference, 
then, from an engineering point of view? 

A. No. The only difference is this physical one 
I explained which involves the physical—which 
interconnect the circuits of the owner. [242] 

Q. Now, you mentioned something about there 
being a difference under some of these possible sys- 
tems in electrical losses due to losses within the 
transformer and the length of the electrical lines. 
Can those line and transformer lesses be measured 
with precision ? 
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A. They can’t very readily be measured with 
precision, however, there are calculations that can 
be made and there are many cases where consumers 
and utility have no difficulty arriving at a meeting 
of the minds on an allowance for losses in those 
cases. 

The Court: Now, I am wondering how ean the 
fact of losses in transmission possibly be relevant 
here? 

My. Cottis: Mr. Rader in his opening statement, 
Your Honor, made some point of the fact that here 
the City had to put in a service drop to each of these 
buildings and they had all that expense, and, there- 
fore, it was proper to treat each building as a sep- 
arate establishment. Now, I am endeavoring to bring 
out from this witness that true there is some little 
expense in putting in that separate service drop 
which would not be involved if the consumer owned 
the service drop, and that the expense in the line 
loss and transformer loss which under the setup on 
Government Hill is borne by the supplier and pos- 
sibly in all fairness should be borne by the con- 
sumer. 

The Court: When you speak of supplier, vou 
mean the City? [243] : 

Mr. Cottis: Yes. : 

The Court: Well, since it has already been testi- 
fied to that it is not susceptible of measurement then 
what is the use of talking about it? 

My. Cottis: I offer to prove by this witness, Your 
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Honor, that a practical measurement that is reason- 
ably accurate of the amount of that loss, namely, 
something less than 5 per cent in connection with 
these buildings, is the standard. 

The Court: Well, you say it is standard. Where? 

Mr. Cottis: For this situation. 

The Court: But evidently the supplier of current 
here, and perhaps elsewhere, because of difficulties 
of measurement doesn’t resort to that and he prefers 
some other way of, you might say, recouping losses, 
so it seems to me we are getting nowhere in proving 
that there are losses in transmission and that those 
losses beax some different relation to other expense 
of this drop than has been assumed or stated here. 
I don’t see where we are getting anywhere. 

Mr. Cottis: I am offering to show Your Honor 
that in this particular installation those losses 
amount to less than 5 per cent of the metered house 
current. 

The Court: I understand that, but after you 
have shown that then how do you apply it? 

Mr. Cottis: It is in connection with the grant- 
ing of the most favorable rate to the consumer. [244] 

The Court: Well, that is what I want to know, 
how it would be pertinent in determining or grant- 
ing this so-called most favorable rate. How would 
you apply that fact to it? 

Mr. Cottis: Well, Your Honor, if that loss, say, 
were 100 per cent it might be that the City already 
has given us the most favorable rate. In other words, 
by metering us separately at each building and 
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charging us on a sliding scale for that building they 
may have given us the most favorable rate. I want 
to show that thev have not because the loss would 
not be 100 per cent; it would be less than 5 per cent. 

The Court: Well, proceed. 

Q. (By Mr. Cottis): Mr. Retherford, what in 
your opinion would be the maximum line and trans- 
former loss at these establishments ? 

A. Well, in this particular case with the arrange 
ment involved there I feel that it would be less than 
5 per cent of the metered amount of energy delivy- 
ered to the house portion. 

Q. Mr. Retherford, will you assume that at the 
inception of construction of these establishments 
the City had informed the owner that if they 
metered each building individually they would be 
charged for each building as an individual customer. 
In other words, just the contrary of the plaintiffs 
contention. With that assumption what could the 
owner of the establishment have done, if anything, 
to provide a physical point of single entrance for 
the City? [245] 

A. Well, they could have inter-connected the 
buildings with their own installation providing a 
single point of delivery for the owner’s own cir- 
cuits in all these buildings. They could have inter- 
connected it. 

Q. Do you have an opinion as to whether that 
would have been more or less expensive than the 
present system? 
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A. Well, I am sure it would have been more ex- 
pensive than the present system. 

Q. Could this inter-connection of house circuits 
be accomplished today ? 

A. Yes, it could still be done, but again it would 
be more expensive than if it had been done at the 
original—during the original construction period. 

Q. Can you tell us what it would have cost back 
in 1949 or 1950 to provide a single point for deliv- 
ery of service? 

A. Well, to give you an estimate that is very 
good it would require quite a little study. 

Q. In other words, it would not be possible for 
you to do that? 

A. I could make an awfully rough one, but that 
is—I think perhaps to show you what might have 
went on in the minds of the architects, if they were 
faced with this problem, is that if the alternates 
were available as I have described, 1, 2, and 3, pri- 
mary, secondary or the totalizing, they would find 
that the totalizing arrangement was definitely the 
most economical and would have been the one 
chosen. [246] 

Q. When you say totalizing, are you referring to 
tele-metering ? 

A. No. Totalizing could. be done by tele-meteyr, 
but that is a technical term that may imply some 
other things. Totalizing would be done merely by 
sending a signal from each meter in the individual 
buildings to a master meter which simply records 
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the total mathematically. It is a sort of adding ma- 
chine of kilowatt hours and would save the trouble 
of adding them up arithmetically each month. 

Q. How much cost would be involved in that 
method of applying a single meter? 

A. Well, that cost would not be terrific. I would 

say probably less than $2,000.00 for the type of proj- 
ect there. \ 

Q. And the alternative under the present setup 
is to simply use an adding machine on the house 
meters ? 

A. Yes. That system of simply adding meter 
readings is done by utilities where it is impractical 
for one reason or another to install a single meter 
even though the consumer is treated as a single cus- 
tomer. There are cases and, as a matter of fact, I 
have some recollection that the old City Ordinanee 
5d has a provision to do that very thing. Do you 
have a copy of that? 

Q. I hand you a photostatic copy of Exhibit I, 
which is entitled ‘‘Ordinance 55.’’ Can you tell us 
the provision to which you refer? 

A. Yes. If I be permitted to read I will just 
read this Section 24 [247] that has to do with this 
combining—‘‘ For the purpose of making charges 
all meters upon the consumer’s premises shall be 
considered separately and the readings thereof shall 
not be combined, except that where the City shall, 
for operating convenience, install upon the consum- 
er’s premises, in place of one meter, two or more 
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meters, then the readings of such two or more 
meters shall be combined for the purpose of making 
charges.’ 

@. From your observation of the two establish- 
ments with which we are concerned here is this such 
a case that it is more practical—in other words, to 
have done it the way it was done? 

A. Yes. I would say on the basis of your testi- 
mony that the consumer was to be treated as one 
commercial installation; that for the operating con- 
venience of the City it would certainly have been 
practical to do it this way, just the way it is ar- 
ranged on the Hill there now. 

Q. Now, if the City had informed the plaintiffs 
otherwise—will you make this assumption—that the 
establishments would have saved $10,000.00 per year 
in comparison with what they have been charged 
by the City for house electricity. With that assump- 
tion would it have been economically feasible as- 
suming, as I say, the City said, ‘‘No, you are going 
to get billed separately for each building,’’ would it 
have been economically feasible for them to go to 
one of these more [248] expensive of these 3 meth- 
ods you outlined ? 

A. If your saving was $10,000.00 I think there 
is one of those methods that could have been used 
that would have been more economical than paying 
that $10,000.00. 

Q. Which of the methods would that be? 

A. Probably the primary metering system. 

Q. Is it possible that the other methods would 
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have been economically feasible in view of the hypo- 
thetical saving of $10,000.00 a year? 

A. When I mentioned the use of the primary 
metering system I was assuming you had implied it 
would not be allowed to totalize. Then the other one 
I mentioned was secondary metering and I suspect 
that would be somewhat more expensive than the 
primary metering installation. 

Q. With the $10,000.00 per year saving in mind 
tell me whether that would have been economically 
feasible, the secondary metering? 

A. Well, one analysis that has been made, which 
I have seen, indicates that quite a considerable sav- 
ing is possible on primary, so possibly even a sec- 
ondary system might have represented a saving, al- 
though not as much. 

Q. Now, the analysis to which you refer concern- 
ing primary metering, is that the analysis given by 
Mr. McKinley in his letter? 

A. J think perhaps that is the letter IT saw. [249] 

Q. Ishow you Exhibit No. 4 and ask you if this 
is the analysis to which you refer? 

A. Yes. Yes, this is the one that I was thinking 
about. 

Q. And part of that analysis, is it your testi- 
mony, indicates a very substantial saving through 
the use of primary metering ? 

A. Yes, it does. I have not had oceasion to check 
all their figures but I see no reason to disagree with 
the procedure they used basically in making these 
ealeulations. That was their conclusion I believe. 

Mr. Cottis: No further questions. 
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Cross-Examination 
By Mr. Rader: 


Q. Mr. Retherford, the primary metering 
method—who owns the transmission lines between 
the primary meter and the house connection where 
it is consumed ? 

A. Well, now are you talking about some partic- 
ular case? 

Q. Well, when you use primary metering? 

A. You mean, typical primary metering installa- 
tion? 

@. Yes. 

A. Normally you probably find that the owner- 
ship of the facility beyond the meter was the con- 
sumer’s. 

Q. Which in this case would have been the hous- 
ing project? [250] A. That is right. 

Q. Now, in the case we are talking about here, 
assuming that the City of Anchorage ran a line to 
the substation, as you pointed out on the map, is it 
a reasonable statement to say that the City has 
around $60,000.00 worth of investments there? 

A. You mean in those distribution facilities? 

Q. In the distribution facilities. 

A. I believe that figure was outlined in this let- 
ter. Yes, that sounds reasonable. 

Q. But with a general primary metering setup 
those facilities would be owned by the consumer? 

A. I would say perhaps a portion of those would 
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if the consumer was the consumer in total. Now, re- 
member in this case there is a lot of tenants in- 
volved here too. 

Q. Yes, I appreciate that. In other words, in 
this case the City would probably continue to own 
its own lines because it has to serve the tenants? 

A. That is one way. 


Q. Another way would be for the consumer to © 


own the whole thing and another way would be if 
the City owns the lines for the consumer to rent 


from the City? A. Yes. 
@. Have a primary meter, pay a primary meter 
rate and then rent the lines? A. Yes. [251] 


Q. Now, you are familiar enough with rate 
schedules so that you know that a lot of times a 
primary meter rate is different than a rate that is 
not primary metered ? A. That is right. 

Q. That sometimes there is a distinction ? 

A. Yes. 

Q. Consequently, when utility companies have 
primary meters they very frequently change their 
rates and don’t apply the rate that existed, there- 


fore, making a special classification on primary |, 


meters ? 

A. That is correct because the consumer con- 
sumes more of the losses by so taking his service. 

Q. So in the present case if there had been pri- 
mary metering and they had granted primary me- 
tering to these people up here it is very probable 
that the immediate results would have been a rate 
change to allow for that. Isn’t that correct? 
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A. I would say if they set it up originally on 
primary metering on the basis that the project 
would serve the entire load that the City would not 
serve the tenants—your primary rate would cer- 
tainly be different. 

Q. Well, but assume that the City insists on 
serving the tenants? 

A. Well, of course, you are outlining a situation 
where you get into a great deal of bookkeeping 
Q. You get into—excuse me. Go ahead. 

pa Which means that you would have a 
little difficulty in [252] classifying what might be 
considered as a primary rate, what might be con- 
sidered as a residential rate. It is merely a device 
whereby you separate the tenants from the project. 
Primary metering in that case would appear to me 
to be a device whereby you separate the tenants 
from the project. You take the tenants meter read- 
ings and subtract it from the primary meter reading 
and the difference is losses and what is used by the 
project. 

@. Then there would be quite a lot of bookkeep- 
ing involved ? 

A. There would be some bookkeeping. There is 
no doubt about it. 

Q. What would that bookkeeping involve? 

A. Well, you would have to make an analysis 
of the system and the usage of the consumers to de- 
termine what portion of it might be chargeable to 
the house. 

Q. Now, let’s just take that point and we will 
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if the consumer was the consumer in total. Now, re- 
member in this case there is a lot of tenants in- 
volved here too. 

Q. Yes, I appreciate that. In other words, in 
this case the City would probably continue to own 
its own lines because it has to serve the tenants? 

A. That is one way. 

Q. Another way would be for the consumer to 
own the whole thing and another way would be if 
the City owns the lines for the consumer to rent 


from the City ? A. Yes. 
Q. Have a primary meter, pay a primary meter 
rate and then rent the lines? A. Yes. [251] 


Q. Now, you are familiar enough with rate 
schedules so that you know that a lot of times a 
primary meter rate is different than a rate that is 
not primary metered ? A. That is right. 

®. That sometimes there is a distinction ? 

A. Yes. 

Q. Consequently, when utility companies have 
primary meters they very frequently change their 
rates and don’t apply the rate that existed, there- 
fore, making a special classification on primary 
meters ? 

A. That is correct because the consumer con- 
sumes more of the losses by so taking his service. 

Q. So in the present case if there had been pri- 
mary metering and they had granted primary me- 
tering to these people up here it is very probable 
that the immediate results would have been a rate 
change to allow for that. Isn’t that correct? 
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A. I would say if they set it up originally on 
primary metering on the basis that the project 
would serve the entire load that the City would not 
serve the tenants—your primary rate would cer- 
tainly be different. 

Q. Well, but assume that the City insists on 
serving the tenants ? 

A. Well, of course, you are outlining a situation 
where you get into a great deal of bookkeeping 
Q. You get into—excuse me. Go ahead. 

A. which means that you would have a 
little difficulty in [252] classifying what might be 
considered as a primary rate, what might be con- 
sidered as a residential rate. It is merely a device 
whereby you separate the tenants from the project. 
Primary metering in that case would appear to me 
to be a device whereby you separate the tenants 
from the project. You take the tenants meter read- 
ines and subtract it from the primary meter reading 
and the difference is losses and what is used by the 
project. 

Q. Then there would be quite a lot of bookkeep- 
ing involved ? 

A. There would be some bookkeeping. There is 
no doubt about it. 

Q. What would that bookkeeping involve? 

A. Well, you would have to make an analysis 
of the system and the usage of the consumers to de- 
termine what portion of it might be chargeable to 
the house. 

Q. Now, let’s just take that point and we will 
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go on to the next one in just a minute. When you 
make an analysis of the system what do you have 
to do then to do that? 

A. Well, you generally take the inventory. the 
work orders that were used when you built the sys- 
tem, and you have a pretty good idea of what it cost 
vou to build it. You can take some of the meter 
readings you have available and determine how the 
use of that system is shared between the project 
owner and the tenants, and on that basis arrive at 
a reasonable proportion of use for those facilities. 

Q. Figuring it as now in the instant case, would 
you consider a [253] house meter just like an apart- 
ment meter when vou consider the proportionate 
share of the burden on the system ? 

A. Well, the house meter in this case is a device 
to determine the share. It would not necessarily 
even be read after you once set this up. 

Q. Then you have quite a problem in setting it 
up. Would you, in setting it up, compute a house 
meter as having the same rate as an apartment 
meter? 

A. Well, it wouldn’t be necessary to install the 
house meter in this ease. 

Q. I know. Well, let’s say we want to put in pri- 
mary metering now. Then would you give it the 
same rate? 

A. How do you mean the same rate, John? 

Q. Well, what I am trying to get at, Mr. Rether- 
ford, is, you have to go through this rate analysis 
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to compute how much rou should charge to the house 
for the cost of installation and maintenance of "hat 
system. A. Yes. 

Q. Now. how do rou rate the house on Kilowatt 
hours—excuse me. Go ahead. 

A. No, I wouldnt rate it stmetly on Khlowati 
hours usage basis because rou have two different 
classes of consumers. vour tenants is ome class. the 
house is another class. If vou give that classification 
due consideration then vou can make a logical split 
of usage of facilities. [254] 

Q. Well. how do vou rate it? Do you econ- 


sider 

A. You can rate it on the basis of demand. De- 
mand would enter into the picture. 

Q. Consumption? 

A. Yes. I have gone through quite a few of these 
talculations. 

Q. Yes, ther are complicated, aren't they? 
A. They are. 

Q. Very complicated? & Te. 
_ Q. Now. if the City adopted a method of pri- 
Mary metering, every me we went out and primary 
Metered we would have to go through those same 
¢aleulations for a particular project? 
_ A. You would have to make the basic caleula- 

lons once, that is right. 
. Q. So when you talked about whether or not vou 
could effectuate a savings by primary metering, as- 
suming that £10.000.00 a vear would be the diifer- 
. {1 think you just testified a few minutes acu 
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that probably you would set up a special primary 
metering rate if you had primary metering, 
wouldn’t you? 

A. Ordinarily there is a difference in rate estab- 
lished for primary metering. 

Q. Now, there is nothing that says that rate 
wouldn’t more than wipe out your profits from pri- 
mary metering? 

A. On the other hand the rate that is en 
set up for primary metering is usually lower. You 
stand to gain, John. [255] 

Q. I understand that it would usually be lower, 
but it doesn’t necessarily have to be lower? 

A. No, it doesn’t have to be. 

Q. So the City Council could have raised the 
rate over here? 

A. Well, they might have become subject to 
being called discriminatory if they did. 

Q. Well, they are only discriminating against 
people with primary meters, no one else. They are 
treating everybody with primary meters the same 
way, aren’t they? 

A. I think if you got into that it wouldn’t be 
a case of metering. It would be a case of delivery of 
electricity to people. It isn’t too closely tied in with 
the way you meter it. When you start talking about 
metering it is what you wind up with in dollars that 
you are getting. 

-Q. You are familiar with a lot of companies who 
would not permit primary metering under the cir- 
cumstances we have up here, aren’t you? Some of 


Richardson Vista Corporation, ete. 303 


(Testimony of Robert W. Retherford.) 
them would and some of them wouldn’t, isn’t that 
a fact? 

A. I expect you can find them on both sides. 
Most of the utilities I have had connections with 
would consider a proposition for primary metering. 
I mean, they would naturally protect themselves 
from losses of investments and so forth, but thev 
would consider such a proposition. 

Q. There would be some that would have a rule, 
probably, to the effect that they didn’t have any 
primary metering? [256] 

A. JI have known of no such case in my expe- 
rience. 

Q. That don’t insist they don’t have primary 
metering ? A. Yes. 

Q. Would you say the City of Anchorage is 
unique, in all the system with which you are fa- 
miliary with, in that we don’t have primary me- 
tering? 

A. No, £ wouldn’t say that. I think you have 
some installations, as a mater of fact, that would be 
classed as primary metering—whether or not they 
are labeled that way. In engineering sense they 
would be classed as primary metering. 

Q. We have some primary metering ? 

A. Yes, I would say you do. 

Q. In which instances would those be? 

A. I am thinking of International Airport in 
this particular case. 
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Q. International Airport is where the City sup- 
plies throngh one point of delivery to C.A.A. which 
operates the International Airport, is that right? 

A. That is right. 

Q. A Governmental agency ? A. Yes. 

Q. Now, speaking other than that, do we have 
any other primary metering that you are familiar 
with ? 

A. Well, let me see. You have primary metering, 
of course, between the City and its neighboring util- 
ities. For example, [257] the City and Chugach 
Electric Association, and you have primary meter- 
ing between them, and between you and the Army 
and I think you have had it between the City and 
The Alaska Railroad. 

Q. That could be. The Alaska Railroad is an 
agency of the Federal Government? 

A. Yes, I beheve they are under the Department 
of the Interior. 

Q. Do you know of any other primary metering? 

A. Jf am not quite that familiar with the City 
system. That is all I can reeall right now. 

Q. On primary metering you can work out a sit- 
uation, as you said in one instance would be where 
the consumer owned the distribution system beyond 
the meter, is that correct ? 

A. That would be one system, yes. 

Q. Another system would be where, if we applied 
it to Richardson Vista and Panoramic View, the 
consumer owned the facilities and leased them to the 
Citv for the City to supply the apartment house 
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owner? A. Well, that would be a possibility. 

@. That is a possibility? A. Yes. 

Q. The third possibility would be for the City 
to own the system and lease it to Panoramic View ? 

A. That is a possibility. 

Q. ‘Then on each of those possibilities the main- 
tenance obligation, the public lability for faulty 
work, it could be on [258] the consumer ? 

A. If that was the arrangement. 

Q. The City would assume the public lability, 
or the public liability system if they owned it? 

A. That is correct. 

Q. It has an indefinite number of variations, 
does it not? A. That is correct. 

Q. Mr. Retherford, assuming for purposes of 
discussion here that that svstem is worth $60,000.00 
as an electrical distribution system. Most rate struc- 
tures are set up so that the facilities generally will 
pay for and the structures revenues will pay for 
the system, whatever it is? 

A. That is correct. 

Q. And generally speaking in rate structure 
you don’t pick six or eight blocks and consider 
that as an individual unit. do you? 

ee well, IT wouldn’t sayat that way. Utilities 
design rate schedules. It has come about over many, 
many years of experience and rate schedules today 
have a pattern of classification that is pretty well 
apparent throughout the country where electricity is 
used. There are exceptions, of course, and these pat- 
terns of classification simply set up. not a condition 
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@. International Airport is where the City sup- 
plies through one point of delivery to C.A.A. which 
operates the International Airport, is that right? 

A. That is right. 

Q. A Governmental agency ? A. Yes. 

Q. Now, speaking other than that, do we have 
any other primary metering that you are familiar 
with? 

A. Well, let me see. You have primary metering, 
of course, between the City and its neighboring util- 
ities. For example, [257] the City and Chugach 
Electric Association, and you have primary meter- 
ing between them, and between you and the Army 
and I think you have had it between the City and 
The Alaska Railroad. 

Q. That could be. The Alaska Railroad is an 
agency of the Federal Government ? 

A. Yes, I believe they are under the Department 
of the Interior. 

Q. Do you know of any other primary metering? 

A. JT am not quite that familiar with the City 
system. That is all I can reeall right now. 

Q. On primary metering you can work out a sit- 
uation, as you said in one instance would be where 
the consumer owned the distribution system beyond 
the meter, 1s that correct? 

A. That would be one system, yes. 

Q. Another system would be where, if we applied 


it to Richardson Vista and Panoramic View, the — 


consumer owned the facilities and leased them to the 
Citv for the City to supply the apartment house 
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owner ? A. Well, that would be a possibility. 

Q. That is a possibility? A. Yes. 

Q. The third possibility would be for the City 
(0 own the system and lease it to Panoramic View? 

A. That is a possibility. 

Q. Then on each of those possibilities the main- 
senance obligation, the public hability for faulty 
work, it could be on [258] the consumer ? 

A. If that was the arrangement. 

Q. The City would assume the public liability, 
yr the public liability system if they owned it? 

A. ‘That is correct. 

@. It has an indefinite number of variations, 
loes it not? A. That is correct. 

Q. Mr. Retherford, assuming for purposes of 
liscussion here that that system is worth $60,000.00 
is an electrical distribution system. Most rate struc- 
ures are set up so that the facilities generally will 
say for and the structures revenues will pay for 
the system, whatever it is? 

A. That is correct. 

Q. And generally speaking in rate structure 
you don’t pick six or eight blocks and consider 
chat as an individual unit, do you? 

A. Well, I wouldn’t say it that way. Utilities 
lesign rate schedules. It has come about over many, 
many years of experience and rate schedules today 
nave a pattern of classification that is pretty well 
apparent throughout the country where electricity is 
used. There are exceptions, of course, and these pat- 
terns of classification simply set up, not a condition 
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fora particular project, but they set a pattern which 
ean be applied to a particular load. They define a 
particular type of a load. If the consumer wishes 
to bring [259] his load classification with the realm 
of the particular rate schedule the utilities generally } 
will give him that rate schedule. 

The Court: I think we will adjourn at this time. 

Mr. Rader: Does Your Honor anticipate going 
ahead with this case in the morning? 

The Court: No. 

Mr. Hellenthal: Your Honor, you will recall 
there were discussions on two occasions last week § 
of going through until noon on Saturday and I be- 
lieve Your Honor said we would go through until 
noon on Saturday. I believe the first one was last} 
Friday and then again at the last—— 

The Court: J might have mentioned it in con- 
nection with my doubts about the estimates counsel 
made as to how long this case would take, but I have 9} 
decided to quit driving myself. 

Mr. Hellenthal: Could I impose on you further. 
Two of our witnesses, Mr. Sarno, is leaving tonight 
for New York City and he could be here tomorrow 
if there were need for him to stay. Our second wit- 
ness, Mrs. Hall, desires to return tomorrow to Seat-: 
tle and we should like to have permission to allow 
these witnesses to go back to their places of resi-] 
dence. 

The Court: If counsel for the defense wants 
them he should state so. 

Mr. Rader: JI will excuse them. 
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Mr. Hellenthal: Thank you very much, Your 
fonor. [260] 


The Court: Adjourn until Monday morning at 
9:00 o’clock. 


(Whereupon, at 5:41 o’cloeck p.m., Court was 
adjourned to Monday morning. March 28, 1955. 
at the hour of 10:00 o’clock a.m.) [261] 


Mr. Rader: If it please the Court, I have a few 
ases that I have briefed—I can hardly eall it a 
rief, but it is a memorandum, at least, of authori- 
es and I have served copies on other counsel. I be- 
eve they all have them. 

The Court: Did we conclude with the witness at 
ae time of adjournment? 

Mr. Rader: I don’t believe so, Your Honor. 


ROBERT W. RETHERFORD 
esumes the stand and testifies as follows on 


Cross-Examination 
(Continuing ) 
sv Mr. Rader: 


Q. Mr. Retherford. you are the same Mr. Rether- 
ord who testified previously ? A. Yes, sir. 

Q. Mr. Retherford, the other day when we were 
iscussing primary metering and the different meth- 
ds of accomplishing the same, would it be a fair 
tatement to say that primary metering and the 
ates for rental of properties and maintenance costs 
md that type of thing are largely a matter of nego- 
lations between the consumer and the utility? 
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A. You mean the application of primary meter- 
ing in determining a different rate or something 
than what it would be otherwise? [263] 

Q. No. What I am referring to is assuming that 
the utility company owns the distribution facilities, 
as in the present case, and assumes further that the 
consumer wants to have primary metering and de- 
duct the consumption of the individual tenants from 
that primary metering, then you would have to ne- 
gotiate as to a reasonable rental for the use of the 
City’s distribution system ? A. Yes. 

Q. That would be a matter of negotiation ? 

A. Yes, I think so. 

Q. You would have to figure out a rate for amor- 
tization of your facilities ? 

A. It would be a matter of arriving at a meet- 
ing of the minds on how they wanted to approach 
that, yes. 

Q. Mr. Retherford, I am handing you Plaintiff’s 
Exhibit No. 4, I believe you are generally familiar 
with that letter? A. Yes, I am. 

Q. Directing your attention to that paragraph 
which says, ‘‘A complete inventory and appraisal 
of the existing facilities used m serving these build- 
ings was made, and estimates of the cost of re- 
routing the circuits so all buildings could be metered 
at one point were made.’’ Directing your attention 
to that paragraph, what would be a reasonable fee 
on a contract basis for making an inventory of those 
facilities, let’s say, of Panoramic View and of pre- 
paring the engineering [264] necessary for rerout- 
ing of lines? A. Well 
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Q. Let me put it this wavy: Would you say 
$1,000.00 would be an unreasonable fee for those 
services ? 

A. Well, not necessarily. Let me state this, that 
in the construction of such facilities there have 
surely been records kept and work orders and so 
forth involved in that construction and it would ap- 
pear to me, unless there was some disagreement be- 
tween the parties, that they would be willing to take 
the records of the construction as it was built with- 
out going into a special engineering study. 

Q. Well, assuming that those records were not 
adequate and you had to make an appraisal of the 
existing facilities and an inventory of the existing 
facilities and also do the engineering for rerouting 
for, say, Panoramic View, would $1,000.00 be an un- 
reasonable fee for doing that? 

A. Well, let’s see. Give me a minute here to do 
that. 

Q. Certainly. Take all the time you wish. 

Mr. Reischling: If the Court please. I object to 
the form of this cross-examination as not material 
or relevant. It assumes matters that are not in evi- 
dence. There has been no testimony that the records 
covering the installation of these particular facili- 
ties the City has are inadequate and he is asking 
this witness to assume something on the basis of 
another [265] assumption. 

The Court: J think it is permissible on cross- 
examination of an expert after he has testified. Ob- 
jection overruled. 
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A. Well, let’s see. On the basis of your question 
then, Mr. Rader, assuming the value of these lines 
is somewhere near as indicated in this letter and 
that it was found necessary to make an engineering 
appraisal apart from the records that were already 
in existence this $1,000.000 you mentioned is prob- 
ably somewhere in the vicinity of what it would 
require. There might be special conditions and so 
forth, but then that is somewhere near the magni- 
tude of what it would be, I would say. 

Q. Does that include what you call a nut and 
bolt inventory ? 

A. Well, it might. There again you have consid- 
erable variables. If there are standard patterns of 
construction in existence, why, the use of standards 
makes your inventory much easier to do. You can 
inventory it on the unit assembly basis where your 
nut and bolt inventory is automatic. 

Q. Now, assuming that you use those standards, 
there would again be a lot of room for argument 
between a consumer and the utility company if you 
used an average or standard instead of an actual 
nut and bolt inventory, detailed inventory ? 

A. Well, yes. There is the margin of accuracies 
in any of these types of negotiations. It is something 
that anybody [266] could argue down to as fine a 
point as you felt it was worthwhile arguing about. 
You can get into it where you can argue about the 
length of the bolts, if you wish, and go and measure 
every bolt, but that isn’t a general procedure and it 
is usually possible to arrive at an agreement on the 
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value of the system without spending an unusual 
amount of money for engineering purposes. 

Q. If you had to go into it too far it would be 
impossible—it would become unreasonable and make 
it an impossibility ? A. Certainly. 

Q. Which is not generally required ? 

pe No. 

Q. Mr. Retherford, directing your attention 
again to that letter, do you see anything in that 
letter which allows for administrative costs? 

A. Well, let me review it. 

Mr. Reischling: If the Court please, I object on 
the basis the letter speaks for itself. 

The Court: Well, that is true of all exhibits ex- 
cept that counsel has a right to call attention to some 
particular part of the exhibit in order to lay a foun- 


_ dation for the succeeding question. I assume this is 
what he intends to do, otherwise it would be useless 
and senseless to ask the witness to merely repeat 
something that is already in the document. 


A. On administrative costs, you mean what the 


administrative [267] costs would be in connection 


with electrical service or in connection with the con- 


struction of this system? 


Q. Construction of the system—well, the admin- 


j istrative costs and construction of the system would 
) probably be included in a valuation of the system 


of facilities, would it not? 
A. I would think so. 
Q. In the $60,000.00 figure ? 
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A. That is right. 

Q. How about in the operation of the svstem? 

A. Well 

@. Maintenance, upkeep? 

A. Isee nothing in these figures here showing a 
~ breakdown of the value of the portion of the system 
that might be used by the project that would in- 
clude administrative costs, however, it occurs to me 
in the furnishing of electrical service that is nor- 
mally covered in the rate itself, the administrative 
costs is one of the things that is ordinarily covered 


in the rate unless you are referring to some special 
administrative cost that 1s not normal in the fur- 
nishing of electrical service. 

Q. Well, now assuming that we rented a part of 
the existing City facilities to the consumer. 
Wouldn’t there be an additional administrative cost 
involved in that? 

A. Well, you might say there would be. I would 
say in this [268] case it would be very slight be- 
eause the majority of the work would come in the 
original negotiations. When there was some agtee- 
ment arrived at between the project and the City, 
we will say, which would determine exactly what 
portion the City was going to lease or rent—I mean, 
the project was going to lease or rent and from that 
time on it would be merely a basis of calculation of 
simple percentage which might only be done once. 

Q. That letter, I think you testified previously, 
does not include line losses and transformer losses? 

A. I don’t think that is covered here. That is 
correct. 
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Q. Mr. Retherford, it would be a fact, would it 
‘not, that the most economical way for a utility com- 
;pany to supply a consumer would be through a sin- 
gle connection and single point of delivery? 

A. You mean from the standpoint of utility? 

Q. From the standpoint of the utility, pure and 
-simple. 

A. If you are going to serve one consumer you 
try to make it as simple as possible and one eonnec- 
ition is certainly about as simple as vou can make it. 

Q. Well, vou would go further, wouldn’t vou, 
‘and say that single point delivery from the utility’s 
‘viewpoint is the simplest and easiest and the clean- 
‘est way to handle something? 

A. Well [269] 

Q. Delivery to a customer? 

A. Yes, I guess vou could make that statement. 
!There are cases where it would conceivably be to 
the utility’s advantage to have more than one point. 
Ti depends on the—well, for example, I can see 
where you might have a utility system pretty much 
mm existence, and a load would come along, the util- 
ity system is such that they might be required to re- 
build or add a little bit to their own system in order 
to be able to serve that consumer at one point, 
whereas, if they took two they might be able to use 
their existing facilities. There are cases of that kind 
that could happen, however, as you state, if vou 
start from scratch the simple way is probably one 

point. 
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Q. Now, assuming, Mr. Retherford, that there 
were 17 points of delivery on a tract covering 23 
acres and assuming that there were no other cus- 
tomers on that tract, the simplest and easiest thing 
for the utility company to do, if they could, would 
be give one point delivery some place on the tract. Is 
that correct? A. Yes, I think so. Yes. 

Q. Mr. Retherford, I am handing you Exhibits 
A & B. Have you ever seen those before ? 

A. JI am afraid I haven’t seen them this close 
before. I saw them presented in Court, but I have 
not looked them over very carefully. [270] 

Q@. Let me take one of them. In the lefthand 
column is a building number, then it has kilowatt | 
hours—following from left to right—then the 
amount billed for that particular building. Looking 
at those generally so that you have an idea of the } 
power load for each individual building as a gen- J 
eral average. Avge. NGOS: 

Q. Assuming that the 17 points of delivery, that 
IT previously mentioned, on a tract of 23 acres were 
disbursed as indicated on Exhibit H over the tract 


and that there were no other consumers on that ¥ 


tract, what would be the cost of installing a distii- 
bution system adequate to handle that tract and all 
the consumption ? 

A. You mean the consumers in these buildings 
too? 

Q. No. Assume only that the 17 consumers are 
the only consumers and consume the amount as in- 
dicated on Exhibits A and B generally. In other 
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words, taking the tenants off that land—we are 
‘taking all the renters off the land, off the project 
-and the only thing we are going to do is build a dis- 
(tribution system to serve the house meters. 

Mr. Reischling: If the Court please, I object to 
(this. This is just highly speculative. This entire sys- 
[tem was not built for the hallways of Panoramic 
"View. It was built and designed and constructed up 
{there to serve 682 families. Now, it is the height of 
‘being ridiculous to say how much would it [271] 
‘cost to bring power to 14 buildings of Panoramic 
‘View for the purpose of lighting hallways and fur- 
nishing power for a laundry for which there would 
be no tenants and furnishing the power for pumps 
to pump steam through the buildings for no ten- 
iants. I mean, I think counsel’s question here, when 
‘he says how much would it cost to put in a system 
to do what Panoramic View does not do, is absurd. 
IThis entire plant or plants was developed and con- 
‘structed to serve the people that use the power. The 
incidental use that the buildings use is nothing but 
‘incidental to the general use that is necessary for 
the tenants that live on the Hill. After all, we are 
not trying a rate case or establishing a rate or any- 
thing of that kind. We are merely talking about 
billig here and the City never did contemplate 
building a plant out there, or plants out there, nor 
did we, nor does anyone, to light hallways for non- 
existent tenants. 

The Court: There is no reason why a question 
}cannot be broken down, why you couldn’t eliminate 


— 
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the ultimate consumer, if the question is not other- 
wise objectionable. The objection will have to be 
overruled on that ground. 

Q. (By Mr. Rader): Could you give us a rough 
estimate? I understand it will be rough. 

A. It will be rough, all right. These buildings 
are all single phase. The loads individually aren’t 
great. You could eliminate, of course, a consider- 
able amount of heavy [272] construction that is 
there now and if you assume that the City would 
supply the power to some central point where there 
would be one delivery, the project would distribute 
it to their buildings from that point. 

Q. Now, Mr. Retherford, assuming that no fa- 
cilities existed and you had to build a distribution 
line and a distribution system to serve those 17 
points distributed over 23 acres and the system were 
a capacity adequate to serve power as indicated by 
Exhibits A and B to those poimts individually—— 

A. Let me make sure I am clear on this. In the 
first place if you had a group of such buildings, let’s 
say, they are individual homes, for example, now in- 
stead of these I am assuming that the utility in- 
volved would build their lines to some load center 
where they would make this point of connection. 

Q. That is correct. 

A. And that the remainder of the system in this 
ease would be furnished by the project. 

Q. That is right, and that there is no existing 
system there prior to that? 

A. If you assume the City comes to that load 
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center I would say that those 19 buildings could 
probably be connected for something on the order 
of $200.00 or $300.00 apiece. 

Q. Does that include putting in poles? 

A. That is right, yes. I can show you installa- 
tions in the [273] Anchorage area that have been 
put up for that price where this type of service 
might be involved. 

Q. Is it your testimony, Mr. Retherford, then 
that you could build a distribution system that ex- 
tended over 23 acres to 17 different points of de- 
livery that would include poles, wire, transformers 
and everything for a total of $3,500.00 ? 

A. On that order, yes, sir. That is beginning 
from your load center and supplying the rest of 
the system. Would you like a little more detail on 
that ? 

Q. Yes. Would you go ahead? 

A. This particular one I hold here is Richardson 
Vista. [ think if you look at the map you can count 
the poles. I am not sure there is that much detail 
in there. There aren’t very many poles involved 
and the number of transformers necessary to serve 
these buildings alone would be quite small, so I 
think if you checked the actual investment necessary 
for that alone it is quite small in comparison to 
what you have there now. I can produce some 

figures on similar installations if vou would be in- 
' terested. 

Q. What do you mean by a load center? Pev- 
_haps that is where we are getting 
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A. Well, in the case of Richardson Vista, just 
looking at it from the practical standpoint there, 
the arrangement of those buildings, perhaps your 
load center would be at one [274] end of the project. 
In that case, which is—well, von know the way it 
goes there—now there is one line that runs through 
there, pretty much through the center and between 
two rows of buildings through the project and what 
T am visualizing is simply that one line, the service 
drops to the buildings with perhaps your econnec- 
tion point at one extremity of the project. 

Q. Would that be approximately the same cost 
for Panoramic View ? 

A. Well, Panoramic has a couple of buildings 
sitting off on one side, as I recall. The rest of it is 
very similar. It might be a little bit more in that 
ease, but still on that order, say, $5,000.00 or some- 
thing in that vicinity. I am assuming that the pri- 
mary metering also in this case would be supplied 
by the City. It is customary for the Utility to sup- 
ply the metering. 

Q. And supply the connection ? A. Yes. 

Q. Now, could you give us any estimate as to 
what. it would cost for the consumer to maintain 
those facilities in this case? Take the Panoramic 
View Corporation. 

A. Well, that could be quite a variable proposi- 
tion. In eases of that kind the probability is if the 
project makes such an arrangement they would 
make a proposition to somebody in the utility busi- 
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ness to take care of that little chunk of line for 
them at some figure. [275] 

Q. They would negotiate probably a service con- 
tract with someone ? A. Probably. 

Q. If they had to do it themselves they would 
have to outfit themselves with all the equipment 
necessary to maintain public utility lines which 
would be prohibitive ? 

A. Ordinarily unless they had quite a bit of that 
type of work they were doing they wouldn’t at- 
tempt it. 

Mr. Rader: I believe that is all. 


Redirect Examination 
By My. Reischling: 


Q. Mr. Retherford, isn’t it a fact that when a 
basic rate for the cost of power is made by the 
Utility, it is taken into consideration in determining 
what that rate is the capital investment for all the 
facilities as one item? Isn't that correct? 

Mr. Rader: If it please the court, I 

Q. Together with line loss and transformer loss 
and all the factors that go into making up the cost 
of the power to the Utility? 

A. Yes, that is right. 

Q. Plus a reasonable profit on top of that, is that 
not so? [276] 

A. Yes. that is, the utilities that are supplied 
by the Utility. I mean, the installation that is sup- 
plied by the Utility. 
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Q. And when a rate is published by the Utility at 
which they agree to furnish power or current to the 
consumer that rate comprehends all of the costs to 
the Utility of the installation, of distributing the 
current to the ultimate consumer, plus a profit. Is 
that not so? A. Yes, 

Mr. Rader: If the court please, I wish to object 
to the question first as being leading to an extraor- 
dinary degree and, secondly, that Mr. Retherford, 
I believe, in his qualifications was not qualified as a 
rate expert. 

The Court: Well, it just seems to me that these 
matters are common knowledge. I don’t even know 
why it is necessary to ask that question. Everybody 
knows in the figuring of the rates of utilities such 
factors as the one mentioned have to be taken into 
consideration, otherwise, you would never know 
whether you were going to make a profit or not by 
trial and error. 

Q. (By My. Reischling): Mz. Retherford, when 
you talk about a single point service, that is actually 
what exists in each one of the 14 buildings of Pano- 
ramic View and the 19 in Richardson Vista, is that 
not so, presently today? 

A. Yes, I think there is one service entrance to 
those buildings. [277] 

Q. In each one? ee es 

The Court: Did you say to each of the buildings 
or to each of these two groups? 

A. To each of the buildings. As it exists now 
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the utilities are owned by the City and the service 
drops go to each building. 
_ Q. Now, the drop that goes to the building itself 
—that is, for the use of Panoramic View in its hall- 
»ways that I am talking about now, the power that 
we are discussing in this case—if that one meter 
pwas eliminated would there be any lesser installa- 
tion in each one of those buildings than there is 
right now other than that particular meter? 

A. You mean would there be any lesser require- 
ments to the utility supplying the system ? 

Q. That is right, other than that one meter? 

A. Well, I would say that the utility system as 
supplied by the City presently would be very little 
ldifferent than it is now if that house meter were 
‘eliminated—that house service were eliminated. 
Q. In other words, there would still have to be 
122 independent, individual services for each one 
of the 22 tenants in the 22-unit building and the 
Same service for the tenants in the 16-unit buildings 
and the 12-unit buildings? 

A. It would be the same as it is now minus the 
house meter, yes. [278] 

The Court: Well, what would take the place of 
ithe eliminated meter? 
A. Well, I assume he may be talking about a 
mase where the tenants supply their own house 
services. 

Q. If there were none of these, that is, if the 
fenants prorated the cost of the hall lights and 
What not and it was all on their own meters? 
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A. There are cases where that is done. I don’t 
think it is particularly general, but there are cases 
where there is no house meter and any apartment 
service is apportioned to the tenants. 

Q. Now, actually then all that one particular 
meter does is to total the amount of power that is 
consumed by the house generally, apart from that 
used by each individual tenant? 

A. It measures the energy furnished the house 
in that particular building. 

Q. Now, Mr. Retherford, it is a fact, is it not, 
that the only problem at issue here today is the 
measurement of current that is used by the indi- 
vidual buildings for each corporation? Is that 
not so? 

My. Rader: If it please the court, I can’t see 
how that would be a proper question, to say the 
only problem is the measurement of current. I don’t 
see that his answer would be of any probative value 
to the court. 

The Court: I thought the problem here was not 
one of [279] measurement, but one of the rate. 

Mr. Reischling: It is not one of the rate, your 
Honor. 

The Court: Isn’t that what the complaint is, that 
they are not given the benefit of the proper rate? 

Mr. Reischling: In order to determine, your 
Honor, what is the proper rate and according to 
the published tariffs of the Company we must first 
measure the quantity of power used for the purpose 
of applying the rate. Now, by its own tariffs the 
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Company says that if you use 10 kilowatts it will 
cost you 7c. 

The Court: But we have the consumption here, 
as I understand it, over quite a period of time, so 
there is no question about that, so it still resolves 
itself, it seems to me, essentially on a determination 
of the proper rate. 
| Mr. Reischling: Can that be done, may I ask 
your Honor, without determining the quantity of 
power that is used? 

_ The Court: I just called attention to the fact 
pat these exhibits show the power consumed and 
I thought the parties agreed on that. 

Q. (By Mx. Reischling): Now, you testified on 
‘eross-examination Friday, Mr. Retherford, with 
reference to Exhibit L. Are you familiar with the 
installation at the International Airport? 
eA. Generally. 

Q. Now, there was an inference in counsel’s 
question, or I believe a statement, when he was in- 
terrogating you that [280] that power was fur- 
nished to the Civil Acronauties Authority; that is 
a government agency. Do you know the names of 
some of the users out there at International Airport 
to whom power is furnished through that delivery 
system that was installed by the City of Anchor- 
age? 

A. Yes, I think the—well, what you might call 
‘the ultimate consumers in many cases out there are 
private airlines, The Alaska Airlines, Pacific North- 
2rn, various offices in the building. Many of these 
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firms have their own buildings on the airport that 
are served through that connection. 

Q. There are restaurant facilities out there, too, 
are there not, that is privately operated that obtain 
power from the same hookup ? 

A. Yes, I believe so. 

Q. And that power is sold by the International 
Airport or the C.A.A. to those users ? 

A. It is my impression, yes. The C.A.A. resells, 
if you want to call it that, to these ultimate con- 
sumers. 

@. In other words, this particular government 
agency has been put into the utility business by the 
City of Anchorage and sold power with the permis- 
sion to resell to other private users? 

A. They are reselling to private users. 

Q. Do you know if there are other similar in- 
stallations of that character in this [281] com- 
munity ? 

A. No, I can’t be sure. I thought perhaps there 
was a similar condition at Merrill Field, but I am 
not certain. 

Mr. Reischling: Thatis all. 


Recross-Examination 
By My. Rader: 


Q. Myr. Retherford, International Airport is out- 
side the City limits. I ask your Honor to take ju- 
dicial notice of that. 

The Court: The court can take judicial notice 
of ait. 
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Mr. Rader: I assume counsel will stipulate it is 
on a Federal Reservation. 

Mr. Reischling: If you say so, counsel. I don’t 
know but if you say so I won’t dispute what you 
say. I don’t know and that is why I say if you 
Say SO. 

Q. (By Mr. Rader): Mr. Retherford, that sup- 


| plying International Airport was competitive bid, 


wasn’t it? The City of Anchorage was bidding with 


_ another power utility in this area? 


A. I think in the original case, when they first 


 ealled for it, it was based on competition. 


Q. Mr. Retherford, in that situation where the 


_ City supplies power we have what we eall single 


point delivery, don’t we? 
A. That is correct. [282] 
Q. And all the distribution lnes beyond the 


single point of delivery are owned by the Federal 


Government or the C.A.A.? 
A. Yes, I believe they are. 
Q. And are maintained by that authority ? 
A. I think so. 
Q. So they don’t rent any of the City’s facilities 


- as such? A. Not that I know of. 


Mr. Rader: That is all. 


Re-redirect Examination 


By Mr. Reischling: 


Q. Mr. Retherford, how far out is the Interna- 


’ tional Airport from the City? Do you know? 


A. It must be about six miles, I guess. 
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Q. Do you know what the cost was of bringing 
the power from the City of Anchorage to the dis- 
tribution point at International Airport, that is, to 
the point at which it was primary metered ? 

Mr. Rader: If it please the court, that is going 
considerably beyond the scope of the recross. Now, 
this whole matter actually was on redirect and it 
is beyond the scope of the cross. We had cross, re- 
direct, recross and now we are going beyond the 
scope of the recross. I object to it for that pur- 
pose. [283] 

The Court: Well, but if it is material or relevant 
it seems to me that it is within the scope of the re- 
direct. Why wouldn’t it be within the scope of the 
redirect? There was testimony here that it is be- 
yond the City Limits and that the City furnishes 
service upon being awarded the bid on competition. 
Now I wonder whether an example of that kind can 
have any relevancy in the determination of the ques- 
tion before the court? 

Mi. Rader: I don’t think it does have any rele- 
vancy but we can keep on going on it. 

The Court: In other words, unless it is beyond 
the City Limits then obviously the regulatory 
power, the City council’s fixed rates does not touch 
it and I don’t see how, other than for illustrative 
purposes, it becomes material to inquire into these 
matters. 

Mr. Rader: I quite agree with your Honor. 

Mr. Reischling: JT don’t understand your Honor’s 
conclusion that the regulatory power of the City 


— - 


— 
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does not touch it. This utility is owned by all the 
people of this City. The City gave power to Inter- 
national Airport. It could be enjoined from so doing 
because the cost of bringing power to the Interna- 
tional Airport, unless it is producing that power, 
is a direct charge to each and every consumer 
within the City. Therefore, it is very material to 
show what it cost the City for bringing that par- 
ticular power out to International Airport and the 
rate at which the City elected to sell it to them on 
this competitive [284] basis without any require- 
ment, as the exhibit shows, as to the quantity of 
power they could use. 

The Court: Of course, that is extreme and far 
fetched illustration to imagine the City would fur- 
nish power to somebody at below cost. If my recol- 
lection is correct it is that regulatory power of the 
City. as far as regulating rates to somebody outside 
the City, and certainly it just seems to me it would 
be governed by the same consideration that would 
apply in fixing a rate for consumers within the City. 

Mr. Reischling: If vour Honor please, in the 
published rates which is in the telephone book, the 
City does publish a rate for furnishing rural or 
persons outside the City, which is far greater than 
the rate for furnishing the power to urban inhabi- 
tants. 

The Court: I say, it would have to be that. 

Mr. Reischling: Well, but this particular rate, 
as the contract shows, at which the power was sold 
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to the International Airport is 2.8 cents per kilo- 
wait on 282—— 

The Court: So what? I don’t know these other 
facts you apparently have in your mind so I don’t 
see the significance of that. 

Mr. Reischling: Counsel went into the cost of 
this particular distribution system to Government 
Hill. The cost of bringing this line out there was 
in excess of $200,000.00 which we offer to prove by 
this witness, to the Internationa] Airport alone with- 
out any requirement that the International Airport 
used any [285] particular quantity of power. 

The Court: I am unable to follow your argument. — 
You will have to elucidate if vou want me to take 
cognizance of it. 

Mr. Reischling: If the court please, we are ask- 
ing here we be accorded the rate to which we are © 
entitled on a declining scale because of the quantity — 
of power. 

The Court: J understand that, but what isn’t 
clear to me is that you are now attempting to draw | 
some comparison with something beyond the City 
limits. 

Mr. Reischling: Very well. It is a discriminatory 
point. The City, in this one particular instance at 
least, has discriminated in selling power for resale 
to an instrumentality five miles away or six miles 
from the City at a rate less than they charge the 
people in the City and at a rate that is not pub- 
lished in the Published Rate Schedule and under 
the laws of Alaska they are required to publish 
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this rate schedule at which to fix the rate schedule 
sand publish the rate schedule before that rate goes 
into effect. 

The Court: JI am inclined to think before the 
court ean give any consideration to a case of that 
‘kind, from which the inference of discrimination 
seould be drawn, it should be shown as a sort of 
‘foundation that there are no instances within the 
City itself that can be used for the purpose of com- 
parison or for the purpose of showing discrimina- 
tion. I don’t know why we should go outside the 
City to show where the method of supplying [286] 
the conditions under which current is supplied are 
‘so different that it is difficult to make comparisons 
and draw an inference of discrimination. So it seems 
‘to me before the court can consider examples of that 
kind at which current furnished to a consumer out- 
side the City limits is furnished at a rate whieh 
would warrant an inference of discrimination it 
Ishould be shown that there are no cases that would 
warrant the drawing of such an inference of con- 
‘sumers within the City itself. As I say, it just stmply 
would add too greatly to the difficulties of the court. 
Now, if there are no instances of that kind that can 
‘be pointed to within the City itself, then, of course, 
‘we may go outside of the City. 

Mr. Reischling: We gave counsel the notice to 
produce other contracts. I believe he stated that 
there were some, but he didn’t know which ones 
there are. Of course, we have no knowledge of the 
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particular contracts under which the City may have 
entered. 

Mr. Rader: I think it should appear in the rec- 
ord that counsel went to the City offices and went 
to the City files and that they were exhibited the 
contracts. 

Mr. Reischling: I wasn’t there. I didn’t know ~ 
that. 

Mr. Rader: They had the opportunity to ex- 
amine all of them and bring any of them back they : 
so desired or specify them in the subpoena and we 


will produce them. 

Mr. Cottis: Your Honor, Mr. Hellenthal isn’t 
here [287] today. Judge Hellenthal had a stroke 
last night so John left for Juneau unexpectedly this 
morning, but he and I did go over to the City 
Clerk’s office and were given access to a file drawer 
that was labeled ‘‘Government Contracts.’’ It was 
the day that we reconvened at 1:30 and it was dur- 
ing the lunch hour in the City Hall and we had 
possibly a half hour or 20 minutes or so there. I 
don’t know what portion of the City records we 
saw. Mr. Hellenthal made the arrangements and, as 
I say, he is not here today, but we did look part 
of a file drawer called ‘‘Government Contracts.’’ 

The Court: It seems in this connection that there 
is another question that occurs to me and that is, 
suppose that the plaintiffs could show that the City 
acted discriminatorily in the rate at which it fur- 
nished power to the C.A.A. It seems to me tha 
while that would be a legitimate complaint on the 


Richardson Vista Corporation, etc. 331 


(Testimony of Robert W. Retherford.) 

part of all consumers within the City how could 
the plaintiffs in this case show that they were in a 
different position from that occupied by any other 
consumer in the City? 

Mr. Reischling: The law is that if the corpora- 
tion—that any consumer has the right to sue—any 
consumer who is discriminated again in this city has 
the right to raise that point in court. 

The Court: I am not raising that point. but I 
say. how are vou going to argue that a favorable 
rate—you might say. a preferential rate with the 
C.A.A. at the airport is proof of the fact that the 
rate at which current was supplied is discrimina- 
tory ? [288] 

The Court: The reason for that. as I see it. is 
that the same argument could be made on behalf of 
every consumer within the City. It seems to me 
that when we draw comparisons for the purpose of 
mpporting the charge of discrimination that the 
tomparison would have to be made with consumers 
the same situation as the plaintiffs, that is. con- 
sumers within the City. 
'Mr. Rader: If it please the court. would your 
donor like to hear some authorities as to the differ- 
ent classification of the International Airport; how 
t is irrelevant to this case. immaterial ? 

The Court: I am already arguing that now. 
Mr. Rader: I have authorities. 

The Court: I don't see the relevancy of it and 
/am still of that opinion after hearing what has 
een said here, so it is not necessary to make an 
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argument about it yet. I have already indicated 
that there would have to be a showing made first 
that there was no other consumer within the City 
limits of which a comparison could be made and 
then, of course, the problem we would be up against, 
if we went to the International Airport, is to show 
that the conditions were such that an inference of 
discrimination or preferential treatment could be 
drawn and in view of the conditions under which 
current 1s supplied to these consumers outside the 
City on competitive bids, why, obviously, it would 
require a pretty clear showing, so far as the condi- 
tions [289] are concerned, before the court could 
make any kind of comparison or could make the 
inference of discrimination. : 
Mr. Rader: If it please the court, even assuming | 
all of that were shown to your Honor, the law, I 
think, is rather clear and I would like to read your 
Honor a paragraph that the fact that a private 
consumer, a business consumer, has no right to insist 
upon equality with the Federal Government or its 
agencies in their consumption or in their service or 
anything else and the fact, if you do give the Fed- 
eral Government a special rate, has no bearing on 
private discrimination cases. I have authorities to 
give to your Honor to that effect. Assuming they 
showed it was exorbitant, it was damaging to every 
consumer in town, assuming they could show all of 
that, still the fact that it is done to the Federal 
Government is not a basis for these plaintiffs to say 
they are being discriminated against. They are not 


: 
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operating an airport. They are not a government. 
The comparision is absolutely immaterial. 

The Court: Well, I assume there is no dispute 
as to that phase of the law. 

Mr. Reischling: There is a dispute to this ex- 
tent: The power is not being furnished to the gov- 
ernment, no matter what counsel says. It is being 
furnished to private users. The government is in 
the utility business under contract here, that is, the 
C.A.A. is a part of it. Such power as it may use 
for its own incidental purposes is one thing, how- 
ever, such power as [290] it sells to somebody else 
is another. That is exactly the same argument that 
one might raise who said that the government ordi- 
narily can go in and compete with private industry 
in any private business of any kind. I mean, in fact, 
this is a preferential treatment to private customers 
of the government. To carry this thing just a little 
bit further, if we could tie into the line that the 
City sells the power to the International Airport 
on we could buy power at .0282 or .0283, although 
the users in the community are paying at the rate 
of 314 cents. 

The Court: Your point is that there is a distine- 
tion between selling to the Government as a con- 
sumer and selling 

Mr. Reischling: Selling to the Government as a 
distributor, that is right, and as a wholesaler. 

Mr. Rader: If it please the cowt, I assume if we 
get into this I will have to bring in government 
officials to show they wouldn’t let anybody on their 
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premises to build distribution lines. They do rent 
property and cafe space and hangar space and 
things like that. This is their own distribution 
svstem and their meters and everything else and, 
secondly, there is a big difference between letting 
the United States Government sell power through 
its own distribution lines to consumers and letting a 
private apartment house corporation sell power 
through their own lines to consumers and the courts 
have so held. The courts have proved time and time 
again that vou need not allow another private con- 
cern to come in and distribute vour energy because 
of [291] the fact it puts that private concern in 
such a position to milk the public, milk their ten- 
ants, milk anyone else to arbitrarily charge any 
rate they want and also if charged a flat rate, which 
is usually done, we discourage the use of consump- 
tion of power. That is not true of the Federal Gov- 
ernment. The Federal Government, I think we can 
assume, are going to treat their people reasonably 
and fairly. I don’t care if the International Airport 
had a hotel on it and was sitting next door to this 
place out here or if they had 15 apartment houses 
distributed identically with these, if it was operated, 
run and managed by the Federal Government it 
would be in a completely different classification than 
being operated and managed and run by private 
persons who are not responsible to anyone except 
themselves. 

Mr. Reischling: The restaurant out there isn’t 
operated and run and managed by the Government. 
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The man that runs the restaurant merely has a 
franchise in there and he pays rent. But, after all, 
this isn’t the Government that is in business out 
there. There are a number of individual consumers 
or customers and they are actually being favored 
or could be favored by buying their power at a 
lesser rate from the distributing system of the Gov- 
ernment than other persons competing with them 
buying from the City. I say that the example that 
counsel gives is not apropos of the question here at 
all that this is discriminatory. 
| Mr. Rader: If it please the court, the example 
is this, that is, in one place we permitted the Fed- 
_ eral Government [292] to distribute power through 
its own lines to individual consumeizs which are 
| located on a federal reservation and who rents facili- 


ties and equipment and space from the Federal Gov- 
ernment at the International Airport. Now, as- 
- suming that we do that, still I think that is a lot 
different and it is outside the City limits, it is a lot 
different than extending the same privilege to a 
private consumer, that is, of rehandling or reselling 
our electricity, so to speak. There is a difference 
between letting the Federal Government resell our 
‘electricity and between letting Panoramic View 
‘resell our electricity. In one case the Federal Gov- 
ernment presumably, and I think the presumption 
‘1s warranted, is not going to take undue advantage 
/of the persons that they are reselling to. There is 
'no such presumption as regards private enterprise. 
It could be—I am not saying they wouldn’t be com- 
/ pletely fair—but the courts and the utility commis- 
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sions which have ruled on the question generally 
say there is a difference and the utility company is 
completely justified in not allowing a private con- 
cern to redistribute energy through anything but 
their own facilities to the ultimate consumers. I 
don’t have a case which says the Federal Govern- 
ment can but I do have a case here which says a 
private concern can in ho wise insist upon equality 
of treatment with the Federal Government and that 
is the question here, whether or not we are going to 
let them resell our power. 

Mr. Reischling: If the court please, I am a little 
bit astounded. During all of Friday counsel has 
been talking about primary metering and as pointed 
out in primary metering establishments [293] the 
City would own the lines and distribution system 
to that point. From that point on the consumer 
would use all of the facilities and could sell—or the 
power would go through his lines into the particular 
units. 

TheCourt Bit not’sell. 

Mr. Reischling: Not sell, but then that would— 
he is using that primary metering argument on the 
basis that under that guise we could get a lower 
declining rate as fixed by the published tariffs. Not 
sell, no. We would have to pay for it, but it would - 
be a much lower rate. Again we are coming right 
back to a measuring problem where, if it comes 
through a primary meter and then is distributed, 
we are entitled, he contends, to a declining rate. 
But here, this is primarily metered and the Govern- 
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ment has gone into the distribution and retail busi- 
ness of selling power in competition, that is, to per- 
‘sons using that power in competition with other 
persons in the same business. 

The Court: Well, the evidence that is offered 
here on recross-examination will have to be ex- 
eluded, from my view of the law. Have you any 
further questions ? 

Mr. Reischling: That is all. 

Mr. Rader: No. I wanted to do one thing though 
and that is 

Mr. Reischling: J mean I am through with this 
witness. 

Mr. Rader: Before we recess I wanted to ask 
counsel if they would stipulate on this topographical 
map if we could circle [294] the International Air- 
port in red pencil? 

Mr. Reischling: Yes. (So indicated on the map.) 
Let’s circle on the same map Panoramic View. 
Mr. Rader: They are all cireled. I’d like to do 
one other thing and that is to draw a line of the 
approximate City limits and I think that follows 
generally Chester Creek along like this (drawn on 
map) that the line enclosed by the red pencil and 
has red ‘‘X”’ in it is the approximate City limits 
fat this time. Is there any objection to that? 

Mr. Reischling: No objection. 

The Court: We will recess for 5 minutes. 


(Whereupon, at 11:15 o’clock a.m., following 
a 5-minutes recess, court reconvenes and the 
following proceedings were had.) 
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The Court: You may eall your next witness. 
Mr. Cottis: Call Floyd Reischling. 


HLOYD M. RETISCHLING 
called as a witness for and on behalf of the plain- 
tiffs, and, being first duly sworn, testifies as fol-] 
lows on 
Direct Examination 


Mr. Cottis: If the court please, one of the uni- 
form rules of the District Court for Alaska, I think 
it is Rule 9, provides that an attorney in the case 
may not be a witness without special permission 
of the court if he intends to argue the case. [295] 
We ask for that permission. Mr. Reischling is presi- 
dent of Panoramic View Corporation and it is in 
that capacity we should like to obtain his testimony. 

Mr. Rader: J have no objection. 

The Court: It may be done. 


By Mr. Cottis: 


Q. Your name is Floyd M. Reischling ? 

A. That is correct. 

Q. Mr. Reischling, how long have vou been con- 
nected with the Government Hill project? 

A. I have been connected with the Government 
Hill projects, that is, Panoramic View and Richard- 
son Vista, from its inception. T executed the Rich- 
ardson Vista lease from the Department of the 
Military on behalf of the Pacific-Alaska Develop- 
ment Corporation, I believe, in May of 1949, about 
that. time. 
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Q. Where is the architect that handled this mat- 
ter, Mr. Reischling ? 

A. Mr. Gerald Fields, who was the architect and 
who prepared the plans and specifications, had a 
very serious heart attack about 3 years ago and 1s 
incapable of doing any type of work or undergo any 
type of strain whatsoever at this time. I believe he 
was hospitalized for 6 months. 

Q. Now, during 1949-1950 you were engaged in 
fairly regular discussions with City officials con- 
cerning the problems that arose with these estab- 
lishments, were you not? [296] 

A. No, Mr. Cottis. I did discuss with Mayor 
Loussac and with Mr. Don Wilson matters and 


things concerning this particular project up to Au- 
gust of 1949, during which time the ground was 
broken out there for this project. Between the time 
that ground was broken in August of 1949 and 
until after the completion of this project I did not 
come up to Alaska at all. I did not talk with officials 
between those periods of time. 

Q. Did you have any discussions concerning the 
sharges for electricity that would be consumed as 
jouse current by these buildings? 

A. I can answer that question this way: That 
ut the time these particular projects were set up 
there was a tremendous housing shortage in this 
articular area and at that particular time the City 
yf Anchorage had no funds with which to install 
Atilities or to co-operate in any manner whatsoever 
oward furnishing City services to Government Hill, 
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notwithstanding the fact that both the Mayor and 
the City Manager were very much desirous, in spite 
of the fact that they could not at that time help, 
they wanted to co-operate to their utmost to try to 
get these facilities into the Hill if possible and 
assured us that in every way possible they would 
try to give us the full benefit, whatever benefit they 
could to help us to get the utilities in there. I don’t 
know any other way to put that. [297] 

Q. Now, in connection with the utilities—sewer 
system, for example, these corporations had to sup- 
ply their own, did they not? 

A. That is correct, a sewer system, the water 
system, the sidewalks, the street lighting, power for 
the construction, everything had to be furnished 
by the builder from the time that he commenced 
and it was our intention, because of the inability 
of the City to assure us that they could or would 
furnish the utilities, that we would put in a gen- 
erating plant ourselves. 

Q. For your electrical needs? 

A. For the entire project because we had to have 
assuranee that we would have electricity and th 
boiler house, the heating plant had to be so designed 
that it would heat the 692 units included within 
Panoramic View and Richardson Vista and was 
also designed so there was additional steam. And 
just prior to the time that ground was broken [| 
went down to Whittier and talked to the Command- 
ing Officer there with reference to obtaining gen- 
erators, which the Military had abandoned on eithet 
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Attu or Kiska. which could be. they believed. fur- 
nished to us for the particular purpose of providing 
power and electrical energy for these particular 
projects in the event that the City would say or 
would determine they could not get power to us. 

@. And you vourself went to Whittier to ar- 
range or to investigate [298] 

A. It was because of the assurances—I met with 
Mr. Wilson in Washington, D. C., subsequent to 
that time and because of the assurances of Mr. Wil- 
son and our belief. which I will say at that time 
was not based upon any particular rate schedule 
or utility schedule. it hadn’t gotten to that detail. 
but their apparent willingness to co-operate in every 
way and their desire to have us as power users 
eaused us to abandon the installation of our own 
generating equipment on that Hill. 

Q. Do you know whether the City was aware of 
your efforts or your plans to install vour own elec- 


trical generators ? 

A. Well, prior to ground breaking we advised 
the City council that we were contemplating that, 
oh, I’d say, months before ground was broken fov 
this particular project. 

Q. The buildings were completed and oceupicd 
during the year 1951, 1s that correct ? 

A. That is correct. 

Q. Why were the buildings spaced the way that 
they are? 

A. We obtamed, as I said before, two leases. one 
from the Military and one from the Department of 
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notwithstanding the fact that both the Mayor and 
the City Manager were very much desirous, in spite 
of the fact that they could not at that time help, 
they wanted to co-operate to their utmost to try to 
get these facilities into the Hill if possible and 
assured us that in every way possible they would 
try to give us the full benefit, whatever benefit they 
could to help us to get the utilities in there. I don’t 
know any other way to put that. [297] 

Q. Now, in connection with the utilities—sewer 
system, for example, these corporations had to sup- 
ply their own, did they not? 

A. That is correct, a sewer system, the water 
system, the sidewalks, the street lighting, power for 
the construction, everything had to be furnished 
by the builder from the time that he commenced 
and it was our intention, because of the inability 
of the City to assure us that they could or would 
furnish the utilities, that we would put in a gen- 
erating plant ourselves. 

Q. For your electrical needs? 

A. For the entire project because we had to have 
assurance that we would have electricity and the 
boiler house, the heating plant had to be so designed 
that it would heat the 692 units included within 
Panoramie View and Richardson Vista and was 
also designed so there was additional steam. And 
just prior to the time that ground was broken [| 
went down to Whittier and talked to the Command- 
ing Officer there with reference to obtaining gen- 
erators, which the Military had abandoned on either 
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Attu or Kiska, which could be, they believed, fur- 
nished to us for the particular purpose of providing 
power and electrical energy for these particular 
projects in the event that the City would say or 
would determine they could not get power to us. 

Q@. And you yourself went to Whittier to ar- 
range or to investigate [298] 

A. It was because of the assuraneces—I met with 
Mr. Wilson in Washington, D. C., subsequent to 
that time and beeause of the assurances of Mr. Wil- 
son and our belief, which [I will say at that time 
was not based upon any particular rate schedule 
or utility schedule, it hadn’t gotten to that detail, 
but their apparent willingness to co-operate in every 
way and their desire to have us as power users 
eaused us to abandon the installation of our own 


generating equipment on that Hill. 

@. Do you know whether the City was aware of 
your efforts or your plans to install vour own elec- 
trical generators ? 

A. Well, prior to ground breaking we advised 
the City council that we were contemplating that, 
oh, I’d say, months before ground was broken for 
this particular project. 

Q. The buildings were completed and oceupicd 
during the year 1951, is that correct ? 

A. That is correct. 

Q. Why were the buildings spaced the way that 
they are? 

A. We obtained, as I said before, two lenses, one 
from the Military and one from the Department of 
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the Interior, and Federal Housing Authority re- 
quirements fixed a density that is not more than 11 
units per acre, I believe, was the maximum number 
of units that could be placed according to F.H.A. 
requirements and it was essential and necessary 
that we supply space for play yards, parking areas 
and other facilities that the people would have an 
outdoor area for recreational purposes. [299] The 
military placed a limitation of two stories on the 
buildings because of the closeness to the airport and 
T believe that restriction is still imposed by the 
military in all construction on Government Hill and 
that vicinitv. They are all two-story structures. 

Q. Now, on financing the projects, will you de- 
scribe what, if any, mortgages were executed ? 

A. The Richardson Vista was transferred by the 
Pacific Development Corporation to Richardson 
Vista Corporation and a note and mortgage was 
executed by that corporation to secure repayment 
of a loan which was identical to the note and mort- 
gage executed by Panoramic View Corporation for 
the 264 units that were covered by that particular 
mortgage on the Department of the Interior lease- 
hold. The mortgages were identical excepting for 
differences in amounts. The period of repayment 
was exactly the same, the interest was the same, and 
the persons executing the mortgages for both of 
those corporations was the same. 

Q. And there was one single mortgage for each 
of the two establishments ? 

A. One single mortgage for each establishment. 
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A separate leaschold was taken for Panoramic View 
boiler house, which is down on the—just above the 
railroad tracks for convenience in getting fuel, coal. 
It was designed to eliminate having to haul ashes 
or having coal dumps or other unsightly [800] 
situations on the Hill. And I should say the boiler 
house by that contract must furnish heat to Rich- 
ardson and to Panoramic View. That is, the units 
of both have a contract for the length of the Jease- 
hold period, each with the other that they will re- 
ceive heat and pay their proportionate share of the 
cost of the production of that heat for heating pur- 
poses for both projects. 

Q. In connection with taxes levied by the City 
of Anchorage, is each establishment treated as one 
taxpayer ? 

A. Hach establishment is treated as one tax- 
payer. Panoramic View gets a separate bill, Rich- 
ardson gets a separate bill. 

Q. You heard Mrs. Hall’s testimony the other 
day, did you not? 

A. I was in the courtroom during a portion of 
it. I didn’t hear it all. 

Q. Was it with the approval of the two corpora- 
tions that she offered to bear whatever expcnse 
might be necessary to get a combined electric bill- 
ing? 

A. As soon as it was called to the attention of 
the corporations that the billing apparently was 
different than it was thought it was going to be 
Mrs. Hall was asked to take such steps as she could 
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to try to get the City to give us what at that par- 
ticular time the corporations thought they were 
supposed to get by virtue of the understanding that 
had been made prior to that. She was the managing 
agent up here at that time. [301] 

Q. And her authority, was it sufficiently broad 
to include committing the corporations for ex- 
penses ? 

A. Mrs. Hall did do that. She was the managing 
agent and she was instructed to bring this matter 
to the attention of the City and do whatever was 
necessary in order to get what we thought we were 
entitled to get. 

Q. How many classes of apartments are there in 
these buildings? 

A. Well, there is the efficiency units, the 1-bed- 
room, 2-bedroom and a de luxe unit which is a 
large 2-bedroom unit. There is approximately 45 oi 
50 additional feet in the de luxe unit. 

Q. Is there any difference in the rentals charged 
tenants for the same class of apartment? 

A. The units in both Panoramic View and Rich- 
ardson Vista rents for exactly the same figure with 
reference to the, that is, the efficiency are the same, 
the 1 and 2 and de luxe are the same unless there 
has been some recent change in Richardson Vista, 
but they were the same up at least until Mr. Sarno 
acquired the Richardson Vista project. I know that 
the rents charged were identical for the same space. 

Mr. Cottis: JI have no further questions. 
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Cross-Examination 


By Mr. Rader: [302] 


Q. Mr. Reischling. when did rou go to Whittier? 

A. I went to Whittier in August of 1949. July 
or August. 

Q. The corporation planned to build its own dis- 
tribution system? 

A. The corporation was faced with the problem 
it might have to. 

Q. You didn’t want to do that? 

A. Well, the corporation was building rental 
housing units and, of course, it didn’t want to go 
into the utility business. but was prepared to fur- 
mish utilities if it had to do it. 

Q. Did your engineers compute a cost for a gen- 
erating plant and a distribution svstem? 

A. Preliminary estimates had been made which 
is the reason I went down to Whittier to find out 
what it would cost or how we would be able to 
obtain these particular generators that the military 
had told us had been left on Attu or Kiska after 
the cessation of hostilities. 

Q. Did the F.H.A. ever approve it? 

A. No application was made to the F. H. A. to 
put in that particular generating equipment because 
by the time it was before the council—it was before 
July or August because by the time we had broken 
sround we had had signed. I believe. by the City 
council Resolution No. 530 by the terms of which 
we agreed to put in utilities, other than lights. e¢ 
that time. and they would repay us over a 5-year 
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period after completion, I believe, for the money 
we put in for it. But we had at that time or about 
that time, as I recall, been assured that [303] the 
City would co-operate to the fullest of their ability. 

Q. But you never had your generating facilities 
nor your distribution line approved by the F.H.A.? 

A. No, that is correct. 

Q. And all the plans you submitted to the City 
—or do you know whether any of the plans you sub- 
mitted to the City indicated any such—— 

A. I don’t know. 

Q. Let me ask you this: Under your system for 
supplying your own electrical power, it didn’t in- 
volve any change in the wiring for any of the 
buildings? 

A. It was prior to the wiring, I believe. It was 
finally submitted to the City—I don’t know what 
the architects or engineers—as I say, they had only 
made some preliminary estimates and I went down 
to see what I could do with reference to the genera- 
tors. 

Q. It wouldn’t make any difference as to the 
Wiring inside the buildings as to the distribution 
and generating system? 

A. Iam not able to say. 

Q. So you are not able to say whether the proj- 
ects altered the wiring on their houses, if they did? 

A. Iam not able to say. 

Q. Mr. Reischling, there are other housing units 
in this area. Are vou familiar with Jefferson Courts 
and Linda Arms? A. No, sir. [804] 
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Q. You know though they are F.H.A. 2-story 
buildings ? 

A. I have never been in Linda Arms. I have 
never been in Jefferson Courts. I don’t know any- 
thing about the circumstances under which they 
were built. I had no connection of any kind whatso- 
ever with any of them. 

Q. E & E Apartments? 

A. J have never been in E & EK Apartments. 

Q. Have you ever been in Hollywood—— 

A. I have. The only time I was ever in Holly- 
wood, I believe, was approximately at about the 
time that Mr. Harland came up here after Mr. 
Sarno had acquired the property. I had come up, 
too, because we were having difficulty getting a 
manager, too. Mrs. Hall had left and I went in to 
look at it only for the purpose of determining what 
type of maintenance had been done there. That 
is all. 

@. At any rate, you are not intimately familiar 
with it? 

A. I don’t know anything about it, no. 

Q. Actually your testimony is substantially that 
in reliance upon the City Mayor’s statement and 
the one City Manager of their desire to co-operate 
that you didn’t put in your own facilities ? 

A. That is about it. As I told Mr. Cottis, at that 
particular time it was far too early to talk about 
application of rate fixing or anything of that kind. 
That was something far in the future, but when I 
talked to them their attitude was very co-operative. 
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They wanted to do whatever they possibly [805] 
could to help. 

Q. You state Mrs. Hall was authorized to go to 
the City after she got the incorrect billings, which 
she considered incorrect billings to try to straighten 
it out? 

A. That was her duty and responsibility as man- 
agement agent. 

Q. Isn’t it a fact the reason you didn’t put in 
your generating facilities and own distribution sys- 
tem is because it appeared to be much more eco- 
nomical to you to take power from the City as a 
businessman ? 

A. Well, I don’t know. I know that we didn’t 
want to go into the utility business if we didn’t 
have to go into the utility business. 

Q. What were the instructions of your firm to 
Mrs. Hall as to what she should do about the bill- 
ings, precisely ? A. Well, now 

Q. Let me put it like this: Did you authorize 
her to let contracts for the construction of an in- 
dependent distribution system to serve the house 
meters? 

A. There was a meeting of the directors of these 
two corporations in Washington as soon as we had 
been advised that the City had taken the position 
that each one of these buildings was a separate and 
independent customer. That came as quite a sur- 
prise because that was contrary to what we had 
been led to expect. Mrs. Hall was immediately told 
to go and protest and to bring with her the counsel 
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for the corporations who [806] had been acting for 
them at that particulary time and to report back. 
That is what she did. And from that particular 
time on all I can tell you is that there has been 
a number of attempts made on behalf—rather, by 
the management agent for the corporations to get 
what we believed to be the just and fair rate to 
which we were entitled. 

Q. Mr. Reischling, where is your office? 

A. At 452 Central Building in Seattle, Wash- 
ington. 

Q. I think you told me you had some familiarity 
with housing projects in Seattle? 

A. I represent several, that is, as counsel. 

Mr. Rader: If the court will excuse me for just 
a second. 

The Court: We will recess at this time. If there 
is no objection we will resume at 1:30. 


(Whereupon, at 11:50 o’clock a.m. the court 
continues the cause to 1:30 p.m. of the same 
day.) 

(At 1:30 o’clock p.m., all counsel being pres- 
ent, the trial of said cause was resumed.) 


Cross-Examination 
(Continued ) 
By Mr. Rader: [307] 


Q. Mr. Reischling, I think you stated you were 
counsel for several projects in Seattle? 
A. That is correct. 
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Q. Lakeshore? A. No. 

Q. Buren? A. No. 

Q. Lockhaven? 

A. Yes, I am counsel for Lockhaven. 

Q. Mr. Reischling, «are youwable totelleme 
whether or not the Lockhaven Apartment develop- 
ment there has received notice that when their 
present contract expires they will no longer receive 
combined billings ? 

A. No, ido not know that. 

Q. Tassume you are familiar with the ordinances 
of the City of Seattle? 

A. Well, no, I am not, counsel. There are about 
10,000 of them, I believe. 

Q. That is a rather foolish question. I withdraw 
it. I am handing you Defendant’s Exhibit M for 
identification and ask you if you recognize the doeu- 
ment? 

A. Well, I can tell you now, counsel, that I do 
not. It purports to be a photostat, but I don’t know 
what it 1s. 

Q. Have you ever seen that ordinance before? 

A. Not to my recollection. [308] 

Q. Mr. Reischling, do you know Mr. Mason La- 
Zelle? 

A. Jam sure that J met Mr. Mason LaZelle be- 
fore, but I know that I met him about 2 nights ago 
and talked with him about 2 nights ago, 3 nights ago. 

Q. Who was present at that time? 

Mr. Cottis: Your Honor, I can’t see the ma- 
teriality of this. 
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The Court: It isn’t material by itself but I 
imagine it is introductory. 

Mr. Cottis: Well, I object as being outside the 
scope of the direct testimony. 

The Court: It wouldn’t be if it is for the purpose 
of laying the foundation for impeachment and that 
is what it sounds like. 

Mr. Cottis: Very well. 

A. Mr. Hellenthal and myself, and I believe 
Myr. Retherford, and I believe Mr. Cottis, and mavbe 
Mr. Maffei was there. 

Mr. Retherford was there? 

Yes, I believe that he was. 

Where was that? 

In Mr. Hellenthal’s office. 

Was that Friday night? 

Well, could have been Thursday or Friday 
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night. 

Q. Did he say anything to you about taking a 
trip out of town, [809] not being available for this 
trial? A. Did he say that to me? 

Q. Well, in your presence? 

A. Well, I can’t recall that but I left. I don’t 
know. I don’t remember. I didn’t call Mi. LaZelle 
in there, do you understand ? 

Q. Yes, I understand that. 

A. And I heard some of the conversation with 
Mr. LaZelle and Mr. Retherford and Mr. Hellenthal 
but I can’t recall his saying that he was going to 
go out of town or that he was not going to be out 
of town. I don’t remember anything about that. 
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Q. Were you there during the complete time, 
at. that meeting ? : 

A. <As TI recall, I was in and out of his office. I 
do not believe I was there the complete time. There 
is a coffee shop down on the corner and I think I 
did go out and have coffee at one time. 

Q. You had occasion to discuss the possibility of 
his testifving in this case and what his testimony 
might he? 

A. No. I will tell you the result of my conversa- 
tion with him, that is, the questions I asked him 
that I recall definitely were with respect to this 
National Safety Electrical Code and I asked him 
what sections in that National Safety Electrical 
Code, if any. would prohibit combined billing and 
he said there were none and he had never said there 
were any that prohibited combined billing. I believe 
he told me the [310] onlv sections that had to do 
with single entry service were 2301. That was the 
particular section which had been discussed before 
as having reference to the particular preblem of 
metering. 

Q. In your discussion with Mr. LaZelle or while 
vou were present did anyone else discuss his testi- 
mony? 

Mr. Cottis: Your Honor, I make the same objec- 
tion that I did before. 

The Court: J don’t know what this is leading 
up to. It all seems immaterial. 

Mz. Rader: If it please the court. there was a 
good deal of testimony by Mrs. Hall as to her con- 
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rersation with Mason LaZelle at the time he was 
mployed by the City. Since his employment—well, 
ie was discharged or quit or at least the relation- 
hip expired existing between Mr. LaZelie, we have 
. subpoena for him and suddenly find he has left 
own. I merely wanted to find out. I don’t know 
vhy he left town, but at any rate this is merely a 
yreface to the testimony later on to the effect he is 
inavailable to us. 

The Court: All you need to do to show a witness 
s unavailable is to put someone on the stand and 
tate he is out of town or perhaps you can get an 
ereement here of the parties. 

Mr. Rader: I thought perhaps Mr. Reischling 
vould have knowledge of the fact that he is out of 
own. If he did I could make the showing right 
iow. [811] 

The Court: You should ask the question directly 
nstead of going about it in such a round about way 
nd time consuming way. 

Mr. Rader: I have no further questions. 

Q. (By Mr. Cottis): Mr. Reischling, did you 
now that Mr. LaZelle was leaving town? 

A. JI didn’t know it until counsel made the state- 
nent in court just now. 

Mr. Cottis: I have no further questions. 


(Whereupon, the witness was excused and 
left the stand.) 


Mr. Reischling: If the court please, just immedi- 
ttely after adjournment at noontime counsel and I. 
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I think, agreed that we could stipulate that Mr. 
James St. Amour, whom we have called as a wit- 
ness, would testify that he is the present manager 
of Panoramic View Corporation; that he had taken 
pictures of the meter boards in 3 of the buildings 
which are illustrative and exactly similar to the 
meter boards in all of the buildings, that is, one of 
the photographs contains 23 meters and I will hand 
that to the Clerk and ask her if she will mark that 
as an exhibit. 

Deputy Clerk: Plaintiff’s Exhibit No. 6. 

Mr. Reischling: Exhibit 6 is the meter boards of 
all of the buildings in Richardson Vista, that is, the 
19 buildings and of the six 22-, the eight 22-unit 
buildings in Panoramic View. Exhibit 7 is a picture 
of the meter board that exists in the four [3812] 
16-unit buildings in Panoramic View and Exhibit 
8 is a photograph of the meter board that exists in 
the two 12-unit buildings in Panoramic View. If 
the court please, I offer these in evidence. I also 
have a typical recap of the utility bill which is 
furnished to Panoramic View each month, this par- 
ticular one that I have in my hand is dated July, 
1954. The first line of which takes care of the power 
that is used in the Panoramic View boiler house. 
The next line is the water bill for Panoramic View 
and the next 

The Court: Does the exhibit show that? 

Mr. Reischling: It doesn’t so state. That is why 
I have read it in the record. The next 14 lines are 
for the meters that are billed to Panoramic View 
for the house current, one of the meters being an 
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apartment meter in which Panoramic View’s rental 
office is located. I would like to have that marked 
as Exhibit 9. Let the record also show that Pano- 
ramic View receives 14 blue tickets showing the 
amount of power consumed in each of the Pano- 
ramic View buildings from which this compilation 
is made and it also receives, I believe, a blue ticket 
for the power consumed in the boiler house, so 
this is actually a compilation of all of the power 
furnished to Panoramic View plus the water which 
comes on this for house current only; the tenants’ 
bills being billed to the tenants separately and with 
which Panoramic View has no concern. 

Mr. Rader: If it please the court, in line with 
that [313] will counsel also stipulate that the only 
reason that the City made this recap was at the re- 
quest of the rental agent for the corporation instead 
of sending merely the blue bills, which is done for 
all other users—that at the request of your rental 
agent we consolidated it for them so they would 
have a record. 

Mr. Reischling: Well, counsel, I can’t stipulate 
that they did it for that reason. I just say they 
have been doing it for more than a year and a half. 
I don’t know the reason. I just know we get that 
each month. 

Mr. Cottis: I think they have always done it and 
Y don’t know the reason either. 

Mr. Rader: The thing of it is, if you introduced 
this through Mrs. Hall or some other—whoever the 
agent was at the time this practice was instituted 
and I have to assume that would be the way vou 
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would introduce it—by the testimony I think it 
would be it was done at the request of your people 
for your convenience. 

Mr. Reischling: I do not know. Of course, we 
eould put it in by your witness. He might have his 
reasons for it or explanation, but I don’t know the 
reason. Your Honor, we just get those bills. 

Mr. Cottis: If the court please, will counsel stipu- 
late that the same situation applies to Richardson 
Vista in principle except for the number of units 
and so on? 

My. Reischling: If your Honor please, I would 
also [814] like to have marked as Exhibit 10 Ordi- 
nance No. 283 of the City of Anchorage which was 
passed and approved on the 24th day of August, 
1949, by the council and mayor of the City of Se- 
attle and repeals in Section A-6, Sections 7 to 29, 
inclusive, of Ordinance No. 55. 

The Court: Repeals what sections? 

Mr. Reischling: Sections 7 to 29, inclusive, of 
Ordinance No. 55 which ordinanee is Exhibit I in 
evidence. 

The Court: Well, you are speaking of the City 
of Seattle? 

Mr. Reischling: Did I say Seattle? I am sorry— 
the City of Anchorage. When I speak of city it is 
automatic to say Seattle. I will offer Exhibit 10 
into evidence. 

Mr. Rader: Could I look at that for just a 
second ? 

Mr. Reischling: Yes. I believe that is a copy 
furnished us by vou, counselor—I am not sure. 
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Mr. Rader: Did you say Section A-62 

Mr. Reisehling: Yes. I can show it to you, coun- 
selor. 

Mr. Rader: If it please the court, this is the 
first time I have seen Ordinance 283 and particu- 
larly the sections pointed out by counsel. I have no 
reason to think that what he says about the ordi- 
nance is not true, however, I would like the oppor- 
tunity to check our City Hall records on it. 

The Court: Well, as I understand it, then you 
have no objection but with the reservation that vou 
may be given an [315] opportunity to make an ob- 
jection later should your investigation 

Mr. Rader: Yes. 

The Court: Very well. 

Mr. Reischling: Plaintiffs rest. 

Mr. Rader: It appears that the sections referred 
to by counsel are a part of that ordinance, but were 
never made a part of the code, the general code. At 
least to my knowledge it is not a part of the general 
code and for that reason it makes me think that 
perhaps that ordinance wasn’t enacted or that there 
might have been some changes in it, but I will have 
to check it. 

Mr. Reischling: Plaintiffs rest, your Honor. 

Mr. Rader: If it please the court, if that is the 
close of plaintiff’s case I would like to ask for a 
10-minute recess in order to cheek this ordinance 
because I intend to move for a dismissal at this 
time and I wanted to argue the matter if vour 
Honor would hear it and this ordinance has a benv- 
ing on the argument. 
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The Court: Well, as IT understand it, then you 
ave not able to go ahead with the argument until 
vou check on this ordinance? 

Mr. Rader: Without checking on the ordinance, 
that is correct, your Honor. I don’t think it will 
take me more than 10 minutes to go to the City 
Clerk and ask him for the original of that and see 
if it was enacted. 

The Court: Well, but what about calling from 
here? In [816] other words, why not have somebody 
else look it up instead of you looking it up? 

Mr. Rader: All mght. With counsel’s permis- 
sion, I would borrow the exhibit. 

The Court: Now, is there anybody over at the 
City Hall who could give you an answer on that 
immediately ? 

Mr. Rader: TI believe so, your Honor. The ordi- 
nances, or old ordinances which pre-date the Anchor- 
age General Code I believe are consecutively num- 
bered, but they are not indexed, the ordinances are 
not, and | think that with this ordinance number 
they will be able to ascertain whether or not the 
ordinance was enacted. 

Mv. Reischling: Well, under the circumstances, 
your Honor, J join with counsel in asking for a 
recess because I also would like to be present when 
that 1s checked. 

The Court: I was just thinking that probably 
that couldn't be ascertained in less than 10 minutes 
so perhaps we should recess for 10 minutes. 
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(Whereupon, at 2:10 o’clock p.m., following 
a 10-minute recess, court reconvenes and the 
following proceedings were had.) 


Mr. Rader: If it please the court, Plaintiffs’ 
Exhibit No. 10, Ordinance 283 which repeals the 
major portion of Ordinance 55—Ordinance 55 is 
the ordinance enacted in 1925 by the City of Anchor- 
age and was apparently in effect until 1949 when 
it was [317] repealed by Ordinance 283. I believe 
that in our stipulation at the beginning of the trial 
we stipulated that all provisions of the Anchorage 
General Code, dated April 12, 1950, as having been 
enacted as an entire code, was agreed that it would 
be considered as in evidence as public utility regu- 
lations and I think that counsel will stipulate. If 
he will not I would appreciate his pointing out to 
me the fact that if the codification as published and 
as acted upon does not contain a repeal of Ordinance 
No. 55, although it appears it was validly repealed 
in 1949, the vear previously. Frankly, this comes as 
quite a surprise to me because of the fact that I had 
no knowledge and no indexing or method of arriv- 
ing at this Ordinance 283 and knowing that it con- 
tained a repeal in part of Ordinance 55. 

‘ The Court: But now is Ordinance 55 one of 
those in the Code? 

Mr. Rader: No, it is not one of those in the Code. 

The Court: Was the Code enacted as a code? 

Mr. Rader: It was but there was no repeal of— 
at least to my knowledge—I looked in the Code and 
1 could find no general repealing statute or general 
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repealing provision, although it does state that cer- 
tain enumerated ordinances are to be considered in 
addition to the code. 

The Court: Well, then, the question of implied 
repeal is presented. 

Mr. Rader: There is no doubt it was impliedly 
repealed [318] by the code. The question is whether 
it actually was repealed, but then that question is 
no longer, I guess, necessary because of the fact 
that plaintiffs have produced actually the repealing 
ordinance of 1949 which predates the code. 

The Court: Well, I still am unable to understand 
what you are surprised by. If that is the case what 
is it that surprises vou? 

Mr. Rader: J am surprised by the fact it was 
repealed, actually. 

Mr. Reischling: If the court please, may I sug- 
gest that counsel was relying on Ordinance 55 not 
knowing that Ordinance 55 had been repealed and 
that is why this is a surprise to counsel today? 

The Court: But it seems to me it would be im- 
pliedly repealed by the enactment of the code. 

My. Rader: It could have been and it may have 
been. J don’t know, but apparently the previous 
City attorneys and the utility company in operation 
have not considered it as being repealed. 

The Couit: You mean operating under it? 

Mr. Rader: They have been operating—some 
parts of the ordinance have been repealed and 
changed. Some of the procedure has been changed 
by subsequently enacted ordinances and matters 
which are contained in the agreed code and the 
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amendment to the agreed code by the council to 
date since 1950, but the important [319] sections of 
Section 55 are those which were repealed and notb- 
ing was replaced. In other words, it was apparently 
repealed in 1949 during the time Mr. Hellenthal was 
City attorney and nothing was enacted to replace 
it. I suppose that it puts the utility company in a 
situation as having operated completely without any 
ordinance as to the matters in essential dispute in 
this action. However, I am not certain that what I 
am saying has too much hearing on the question 
because I am prepared still to argue my motion to 
dismiss on the evidence presented thus far as to 
discrimination. 

The Court: I don’t know yet—noredy has ap- 
prised me what it is that Ordinance 55 provides for. 

Mr. Rader: Ordinance 55, if it please the court, 
Section 22, ‘‘Supply to separate premises through 
separate meters. In no event will separate premises, 
even though owned by the same consumer, be sup- 
plied with electricity through the same meter or 
meters.’’ That is Section 22. Section 24. ‘‘Readings 
of separate meters not combined. For the purpose 
of making charges all meters upon the consumer’s 
premises shall be considered separately and the 
readings thereof shall not be combined, except that 
where the City shall, for operating convenience. in- 
stall upon the consumer’s premises, in place of one 
meter, two or more meters, then the readings of 
such two or more meters shall be combined for the 
purpose of making charges.”’ But, frankly, IT don’t 
know what the effect of operating without any 


362 City of Anchorage, ete., vs 


ordinance whatsoever amounts to in the legal sig- 
nificance of this thing, but I don’t think it can [320] 
have too much effect under the law of the case be- 
cause of the fact that there is no showing—the plain- 


tiffs have only mentioned one instance where they | 


thought that anybody was being treated any differ- 
ently than themselves and that was the ease of In- 
ternational Airport. I am prepared to argue the 
law on it and am also prepared to go into some of 
the cases on it 1f your Honor wants to listen to it. 

The Court: Well, you said you wanted to argue 
a motion so if you want to argue, go ahead. 


(Whereupon, arguments on motion to dismiss 


were made by Mr. Rader, Mr. Reisehling, Mr. | 


Cottis and Mr. Rader.) 


The Court: If that is all to be said in connection 
with the motion, the court will deny the motion. 
You may proceed with the defendant’s case. 

Mr. Rader: Mr. Nichols, will you take the stand, 
please ? 

GEORGE W. NICHOLS 
called as a witness for and on behalf of the defend- 


ant and, being first duly sworn, testifies as fol- }, 


lows: 


Mr. Cottis: Your Honor, before the testimony 
starts I would very much appreciate getting one 
thing cleared up. Under the direction of the court 
to produce things we have been lugging back and 
forth building plans and maps and all that sort of 
thing and I take this position, if the City wants 
them, the City [321] can do the lugging from now 
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on, but I’d like to be excused from dragging them 
into court every day. 

The Court: Well, I think you are correct in that 
stand. You produced them so—— 

Mr. Rader: It seems to me like I asked Mr. 
Hellenthal if he wanted me to take them with me 
and he said no that he would take care of them. 

Mr. Cottis: JI revoke that. 


Direct Examination 
By Mr. Rader: 


Q. Mr. Nichols, will you give us your occupa- 
tion, please? A. I am the City Comptroller. 

@. As such you have charge of the billing for 
the City electrical utilities? 

A. That is correct. 

@. Mr. Nichols, how long has the present billing 
practice been in effect to the best of your knowl- 
edge? 

A. To the best of my knowledge, it has been in 
effect since I have been employed by the City, which 
is April, 1950. I have no knowledge prior to that 
time. 

Q. What is that policy insofar as meters are con- 
cerned ? A. Each meter 

Mr. Cottis: If the court please, I object unless 
this policy is the policy that existed when this con- 
struction was going [822] on. The policy that the 
City inaugurated o1 things it inaugurated in No- 
vember of 1951 when it turned down our request 
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leading to this litigation I submit has no bearing 
at all. That is why we are in court because they 
said at that time, ‘‘We are going from now on to 
make it our policy to do such and such.’’ I object 
further on the ground that the City policy is not 
xpressed by what they do in a matter like this, but 
by what their ordinances, resolutions, tariffs and 
schedules recite. 

The Court: Well, I think that we are kind of 
quibbling about words. Now, we can eall it practice 
and probably there wouldn’t be the same objection 
although it would mean the same thing when it 
refers to this method of billing, but so far as the 
duration of this policy or practice is concerned I 
don’t see where that is particularly material. Prac- | 
tically all of your case depends on or involves the 
period after 1950 and so far it would appear that 
whether you called this “‘policy”’ or ‘‘practice’’ that 
it has been in effect for a considerable length of 
time and there is nothing to negative its existence 
previous to 1950. And from what has been said here 
and what has been done it would appear that it was 
in effect from the time, you might say, that this 
project was first initiated or at least when there } 
were some discussions as to the rate that would 
apply. Now, of course, since there weren’t other 
apartments or comparable establishments, so to. 
speak, it might be that you couldn’t label it as a 
policy at that time, but again I think that it is just 
a quibbling of [823] words. It is immaterial whether 
it is policy or practice. I think that its legal effect 
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would be the same and would have to be governed 
by the same legal principles. Objection overruled. 

Q. I think you stated the policy was metering a 
separate bill, or would you state it, please? 

A. It has been our practice to rate each meter 
individually. By that I mean whether a customer 
has one or twenty meters each meter is rated in- 
dividually. We start at the top rate and work down 
again rating them through regardless of location. 

Q. Now, Mr. Nichols, when did you say you 
were employed with the City ? A. April, 1950. 

Q. At that time, Mr. Nichols, were there any 
2-story apartment houses or dwellings located in the 
City of Anchorage and served by the City utility 
wherein each apartment building housed one meter 
and each of the tenants had separate meters? 

A. Yes. The Alaska Housing Authority has a 
project at 13th and ‘‘L’’ Street. There is four multi- 
ple unit dwellings on that particular part of ground. 

Q. Would you describe to us that project physi- 
eally ? 

A. There are three of the units facing ‘“I”’ 
Street and they have access roads between those 
and one, I believe, is facing towards the access road 
with its back towards 12th Street. 

Q. Those buildings are two stories? [3824] 

A. They are two stories, yes, sir. 

Q. Do you have any idea of the number of apart- 
ments in each building? 

A. I would say approximately 16 units in each 
building. 
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Q. And each of those apartments has a separate 
electrical meter? A. That is correct. 

Q. And for each one of the apartment buildings 
there is a house meter? 

A. There is, yes, sir. 

Q. And what was the policy in regard to billing 
of the house meters? 

A. Those units were erected in 1946 and as far 
as I can determine from the meter books they have 
been rated individually since that time. 

Q. Now, since you came with the City, are you 
able to say they definitely have been metered in- 
dividually ? A. Yes. 

Q. What do you mean so far as you are able 
to determine from the meter books? 

A. Our billing record is a meter books which 
contains the location and the meter readers put in 
the number and subsequent readings on that. Each 
one is rated as individual meters. 

Q. Then, according to the City records, as to 
billing the same policy has been followed since your 
employment by the City, at least it was followed in 
the case of Alaska Housing [825] Authority units 
prior to your coming and up to 1946, is that cor- 
rect? A... Yesqisiay, 

Q. Mz. Nichols, can you tell us the number of 
persons taking commercial services from the City 
who have multiple meters and if vou wish to vou 
may refer to your notes ? 

Mr. Reisehling: I object, if the court please. It 
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is immaterial and irrelevant. It has no bearing on 
the issues in this case. 

Mr. Rader: If it please the court, the testimony 
would be principally that there are 90 other persons 
who have, maybe, on an average of 3 meters apiece, 
which are not combined. They are under the same 
schedule as the plaintiffs. 

The Court: But would their situations otherwise 
be comparable because if not it wouldn’t have much 
value. 

Mr. Rader: JI will admit, your Honor, we 
haven’t been able to go through for that. The reason 
for showing this was to show that if you adopted 
the policy of one consumer, having all of his meters 
combined, that you would end up with, oh, combin- 
ing 498 meters or something like that for 205 per- 
sons. In other words 

The Court: Well, I think you are entitled to 
show that these apartment house projects aren’t the 
only ones against whom the billing is made in the 
manner testified to. 

Mr. Rader: That is what it would be for [326] 
precisely. 

The Court: <As I say, for it to be of any value 
these other establishments would have to be shown 
to be comparable, at least in a general way. 

Mr. Rader: Well, if it please the court, the only 
comparable project, other than those mentioned by 
plaintiffs witnesses, is the Alaska Housing and we 
have already testified to that. So far as I know 
there are no other comparable projects in town, but 
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this would be only for the simple thing of combined 
metering for the practice of combining meter read- 
ings. 

The Court: I should think that possibly it should 
be shown just what kind of establishments these 
others are. In other words, why do they have a 
multiplicity of meters? I don’t know from what 
has been said here thus far by this witness. 

Mr. Rader: I don’t believe this witness could 
testify as to the whys and wherefores on meters. 

The Court: Well, it would still be admissible, 
but its weight, of course, would be affected some- 
what by now showing the character of these estab- 
lishments. 

Q. (By Mr. Rader): Mr. Nichols, a person 
coming under domestic services, how many persons 
do you have that have multiple meters? 

A. Under domestic services ? 

@. Excuse me, under commercial services first? 

A. Under commercial services we have 90 and 
that varies from 2 to 17 meters per establishment 
and those establishments are [327] situated either 
under one roof or on adjoiming pieces of property 
and limited to 3 city lots in size. 

@. And how about the domestic services ? 

A. Domestic services, there are 95 having from 
2 to 11 meters under the same geographical condi- 
tions. 

@. And of other classifications there would be 
15 or £8 more persons? el). 

@. 19 more persons that would have combined 
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meters? Nien Ves: 

Q. Mr. Nichols, what per cent of our total num- 
ber of consumers would you estimate have multi- 
meters but each meter is computed separately? 
Could you make an estimate on that? 

A. You mean having the same location or differ- 
ent location? 

Q. Well, just multiple meters. 

Mr. Cottis: I object. It is immaterial. 

The Court: Well, I think that this showing is 
not. improper because as I see it it would tend to 
negative the implication of lack of uniformity or 
discrimination. That is, the more properties that 
are served and built in a similar manner the more 
weight the evidence, the contention would have that 
there is no discrimination, the practice is uniform. 
Objection overruled. 

A. Due to ownership of one individual or one 
corporation of more than one piece of property it 
would probably run at least 10 pex cent of our eus- 
tomers who would have multiple [328] meters. That 
would be roughly 600 customers. 

Q. And on any of those are the meter readings 
combined for the purpose of computing the ap- 
plicable rate? A Nogsir. 

Miskader: That is all. 
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Cross-Examination 
By Mr. Cottis: 


Q. How many of these establishments, Mr. 
Nichols, were under single ownership and _ still 
possessed multiple meters in the summer of 1951? 
Do you know? 

A. No, sir, I don’t. These figures are as of De- 
cember 31. I would name you a few of them but I 
don’t know the number at that date. 

Q. December 31 of what year? i. rere 

Q. Do vou know of any establishment within the 
city under one ownership which was energized after 
the repeal of the Ordinance 55 in August of 1949 
where multiple meters were installed before the 
beginning of this lawsuit? 

A. E & E Housing Corporation, Jefferson 
Courts. 

Q. No, they were long after this—if you will 
excuse me. This lawsuit was started in January of 
1952, so do you know [329] of anybody other than 
Richardson Vista and Panoramic View, possibly 


Hollywood Vista, which has been paying the charges | 
under protest that fell into that category between 


August of 1949 and January, 1952? 

A. The New Westward Hotel would be one. 

Q. When was that? 

A. I only know that it was built during that 
period. I don’t recall the exact date it was built. 


—- 


Q. That is, the new portion of the hotel has af 


separate meter from the old portion, is that correct ? 
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A. That is correct and they have multiple meters 
within that unit now. They have 7 meters now. 

Q. That is a leased out restaurant and the lessee 
has one meter and that sort of thing? 

A. No, sir, 7 billed to the Westward Corporation. 

Q. Why do they have 7 separate meters, if you 
know? 

Mr. Rader: If it please the court, this witness 
did not testify as an expert on why they have 7 
separate meters or anything else. His only testi- 
mony was generaily as to billing, that there are so 
many persons to so many separate meters. I think 
it is going considerably hbevond the direct. 

The Court: Yes, I think all his testimony is 
merely statistical so 

Q. (By Mr. Cottis): Are the 7 separate meters 
for the Westward Corporation all on [330] the 
commercial] rate, Schedule C Rate? 

A. Yes, sir, under C-1 Schedule. 

Q. The whole 7? A. Yes. 

Q. (By Mr. Reischling): Mr. Nichols, maybe 
I got the figures wrong but. I have it that you said 
205 individuals, that is, persons having 495 meters 
in this combined billing. Is that correct? 

A. Those would be people that are under one 
roof or situated on approximately 21,000 square 
feet. 

@. And of the 205 persons you said that it was 
divided into a commercial service and under com- 
mercial service you had installations run from 2 to 
17 meters, is that correct ? a eS, Sire 
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Q. How many are there in that category? 

A. 90. 

Q. Now, so I understand correctly; in that cate- 
gory all of these people are their meter readings 
eombined and they are given one bill? 

A. No, sir. 

Q. They are not? 

A. No, sir. Their meter readings are rated 
individually for each meter. 

Q. The readings are not combined ? 

A. No, sir. [331] 

Q. And that is also true of the domestic users, 
the 95 I believe that you said? 

A. That is correct. 

Mr. Reischling: That is all. 

Mr. Rader: I believe that is all. Excuse me, one 
more question. 


Redirect Examination 
By Mr. Rader: 


Q. Mr. Nichols, perhaps I misunderstood Mr. 
Cottis’ question but Alaska Housing Authority—to 
make this clear how has Alaska Authority author- 
ity with its 2-story apartment buildings out there, 
there are 3 or 4 of them, they have been consistently 
billed the same way since 1946. Is that not true? 

A. As far as I can tell from our records, yes, sir. 

Q. And you know it to be a fact since 1950 from 
your personal knowledge? A. That is right. 

Q. And that is in the same manner as Panoramic 
View Corporation and Richardson Vista are billed 


—— ne 
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and have been billed ? A. Yes, sir. 
Marmekader: ‘hat is all. [332] 


Recross-Examination 
By Mr. Reischling: 


@. In connection with that, Mr. Nichols, you 
know Mr. Glenn Wilder, do you not? 

A. Yes, sir. 

Q. Did Mr. Glenn Wilder come down to you and 
discuss with you the getting of combined billing 
for Alaska Housing Authority units approximately 
214 years ago? 

A. He did not discuss it with me, no. 

Q. You know that he did discuss it with the City 
Manager, do you not? A. Not that I know of. 

@. You didn’t hear that at all? 

A. No, I have no knowledge of it. 

Mr. Rader: At anv rate, he has never been given 
combined billing. 

A. No, he has not been given combined billing. 

Mr. Reischling: That is a Government operation, 
is it not, the Alaska Housing Authority? 

A. J am not sure just exactly what operation 
that is. I understand that it is not a federal 
agency—that it is not specifically a federal [333] 
agency. 

Mr. Reischling: It is under the jurisdiction of 
the United States Government, is it not? 

Mr. Rader: The court can take judicial notice 
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Q. How many arc there in that category? 

A. QO: 

Q. Now, so I understand correctly; in that cate- 
gory all of these people are their meter readings 
combined and they are given one bill? 

‘Ay Noyes 

Q. They are not? 

A. No, sir. Their meter readings are rated 
individually for each meter. 

Q. The readings are not combined ? 

coe Niggesit yhoo Mil 

Q. And that is also true of the domestic users, 
the 95 I believe that you said? 

A. That is correct. 

Mr. Reischling: That is all. 

Mr. Rader: I believe that is all. Excuse me, one 
more question. 


Redirect Examination 
By Mr. Rader: 


Q. Mr. Nichols, perhaps I misunderstood Mr. 
Cottis’ question but Alaska Housing Authority—to 
make this clear how has Alaska Authority author- 
ity with its 2-story apartment buildings out there, 
there are 3 or 4 of them, they have been consistently 
billed the same way since 1946. Is that not true? 

A. As far as I can tell from our records, yes, sir. 

Q. And you know it to be a fact since 1950 from 
your personal knowledge? A. That is right 

Q. And that is in the same manner as Panoramic 
View Corporation and Richardson Vista are billed 
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and have been billed ? A. Yes, sir. 
Mr. Rader: That is all. [332] 


Reeross-Examination 
By Mr. Reischling: 


@. In connection with that, Mr. Nichols, you 
know Mr. Glenn Wilder, do you not? 

Ey 6 @8} sir. 

Q. Did Mr. Glenn Wilder come down to you and 
discuss with you the getting of combined billing 
for Alaska Housing Authority units approximately 
214 years ago? 

A. He did not discuss it with me, no. 

Q. You know that he did discuss it with the City 
Manager, do you not? A. Not that I know of. 

Q. You didn’t hear that at all? 

A. No, I have no knowledge of it. 

Mr. Rader: At any rate, he has never been elven 
combined billing. 

A. No, he has not been given combined billing. 

Mr. Reischling: That is a Government operation, 
is it not, the Alaska Housing Authority ? 

A. JI am not sure just exactly what operation 
that is. I understand that it is not a federal 
agency—that it is not specifically a federal [333 
agency. 

Mr. Reischling: It is under the jurisdiction of 
the United States Government, is it not? 

Mr. Rader: The court ean take judicial notice 
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of that, I believe, and we can point that out by 
statute. 
Mr. Reischling: Isn't that so or do you know? 
A. Ido not know the setup. 
Mr. Reischling: That is all. 


(Thereupon, the witness was excused and left 
the stand.) 


The Court: We will adjourn to 10:00 o’clock 
tomorrow morning. 


(Whereupon, at 5:00 o’clock p.m., court was 
adjourned to the following morning, March 
99, 1955, at the hour of 10:00 o’clock a.m.) [334] 


Mr. Reischling: May it please the court, I re- 
ceived a telegram this morning, as did other coun- 
sel, from Mr. Herman Sarno who testified as a 
witness the other day and I would like to read it 
into the record. The telegram is dated Hollywood, 
California, March 29. 

The Court: It is agreeable now it may be read 
into the record? 

Mr. Rader: Yes, it is a correction of the testi- 
mony. 

The Court: I thought you would insist on the 
vight to impeach. If not, go ahead and read it into 
the record. 

Mr. Reischling: It is addressed to me, ¢/o 
Justice folta, Courtroom, United States Court- 
house, Anchorage. *‘This telecram to Justice Folta. 
Have just asserted an error in my testimony of 
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Richardson against Anchorage. Respectfully re- 
quest change to be requested m record. Fact is 
Kenwood Gardens, Toledo, Ohio, did not receive 
combined billing and is individually metered. Copy 
this wire going to all attorneys. Please accept my 
thanks in advance for your kind cooperation. Re- 
quest that you record this accordingly. Signed Her- 
man B. Sarno.”’ 

The Court: You may call your next witness. 

Mr. Rader: Call Mr. Reuss. 


WILLARD H. REUSS 
ealled as a witness for and on behalf of the defend- 
ant, and being [336] first duly sworn, testifies as 
follows on 
Direct Examination 
By Mr. Rader: 


Q. Would you give us your full name and spell 
your last name? 

A. Willard H. Reuss. That is spelled R-e-u-s-s. 

Q. Give us your occupation ? 

A. Electrical Fneineer. 

Q. In what states are you licensed as an elec- 
trical engineer ? 

Mr. Reischhing: The Plaintiff Panoramic View 
will accept Mr. Reuss’ qualifications as an engineer. 

Mr. Rader: How about as a rate analyst? 

Mr. Reischling: And as a rate analyst. This is 
not a rate case, however, and at this time and for 
the record I will object to any testimony relating to 
the rates or fixing of rates, that not being in issue 
in this case. It is, therefore, irrelevant and imma- 
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terial, inconsequential, has no bearing upon the 
issues whatsoever and I will ask that the objection 
if overruled that the record show that it go to the 
entire testimony with regard to any rates or rate 
fixing. 

The Court: I am wondering how it ean be said 
that the matter of rates is not involved. 

Mr. Reischling: J beg your pardon. 

The Court: The contention of discrimination 
would necessarily involve rates. 

Mr. Reischling: If the court please, as I have 
tried to [337] point out we are talking about the 
application of a pubhshed rate which is clearly 
distinguishable from the making or fixing of a 
rate. Based upon a capital investment we are not 
trying the tate. 

The Court: Of course, that is true, but 1t seems 
to me that it is mpossible to separate from the con- 
troversy the matter of what rate is to be applied. 

Mr. Reischliing: Well, under the law the City 
knows and we have submitted cases as to what is 
the most favorable rate that they can apply to each 
individual class of customers. 

The Court: But have vou anywhere set forth, 
even by way of oral argument, what you contend the 
rate is that should be apphed here? 

Mr. Reischling: We have in evidence Exhibits 
C. D, E. F and G, I beheve the published rate 
schedules which apply to the various classifications 
of customers and as to which particular rate we are 
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entitled to get would depend upon the interpretation 
of that, let’s say, particular published —— 

The Court: Certainly, but you have a contention 
in that respect. Don’t you contend that so and so 
snould be the rate? 

Mr. Reischling: Under the law we do not have 
to do that. 

The Court: You don’t have to but don’t you do 
so in this case? 

Mr. Reischling: We ave talking about the most 
favorable rate that is published, not something else. 

The Court: Do you have anything to say as to 
qualifying [338] this witness as a rate analyst? 

Mr. Rader: Well, I can qualify him as a rate 
analyst and I intended to because what I intended 
to show by the witness, your Honor, is generally— 
that is, his experience as to one custom and usage 
in the various states and with various public power 
projects as to metering and billing. I wanted to also 
show the difficulties of primary metering as re- 
quested by plaintiffs and his opinion as to the same 
in the instant case under the present circumstances. 
I intended to show the error in plaintiff’s argument 
throughout this case and that is the figuring of 
rates upon what is known as incremental cost, being 
the cost which is added to the utility to serve a 
particular customer as showing that that being 
generally inapplicable in the present situation and 
not considered a proper rate practice generally in 
the United States, with exception. There are ex- 
ceptions to all of these things. I intended to show 
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the different types of primary metering and their 
applicability to the present case or inapplicability. 

The Court: Well, the objection will be overruled. 
What about the other plaintiff. Is the other plain- 
tiff willing to admit the witness’ qualifications ? 

My. Cottis: Your Honor, I know nothing about 
Mr. Reuss. I would like to have him qualified. 

The Court: Then, of course, the stipulation on 
behalf of the other plaintiff as to his qualifications 
as an electrical [339] engineer serves no purpose 
unless both plaintiffs join. So you will have to 
qualify him. 

Mr. Reischling: May I just for the record once 
more, my further objection to any testimony on this 
light goes to the fact it hasn’t been set forth in the 
Answer in any way and that, therefore, is outside 
the issues as drawn in this proceeding. 

The Court: Objection overruled. It doesn’t have 
to be set out by answer. 

Q. (By Mr. Rader): Mr. Reuss, would you 
tell us what states you are licensed as an electrical 
engineer? 

A. Wisconsin, Nebraska, Mississippi, Louisiana, 
Colorado. 

Q. Would you give us your experience briefly 
or—will the court permit me to lead. You were 
emploved at one time by the Wisconsin Power Com- 
mission ? 

A. Wisconsin Public Service Commission. 

Q. And that is a regulatory agency of the state 
of Wisconsin ? A. That is correct. 
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Q. Regulating power rates? 

A. Regulating public utilities including elec- 
tricity, telephone, water, gas. 

Q. And how long did you work for them? 

A. About 8 years, from 1934 to about 1942. 

Q. And in that capacity did you have occasion 
to treat with, examine and familiarize yourself with 
rate application and [340] rate studies and rate 
analysis for electrical utilities ? 

A. Yes, sir. I meght qualify that to this extent, 
that the duties of the engineering department was 
to prepare evaluations and for the purpose of mak- 
ing rate basis for the utilities, also the evaluation 
is in order to set up their plant. 

Q. I believe I omitted—would you give us your 
educational background, please? 

A. I have my BS and MS degree in electrical 
engineering from the University of Wisconsin. 

Q. After the cessation of your employment with 
the Wisconsin Public Service Commission in what 
eapacity or what was your occupation ? 

A. In May of 1942 I went with the firm of R. W. 
Beck Associates where J was hired as evaluation 
engineer. I have progressed in their organization 
up to principal engineer and am now present man- 
ager of theix Columbus office. 

Q. How may engineers are employed by your 
concern ? 

A. About 27. In addition to that we have about 
9 analysts and probably a total of about 65 em- 
plovees. 
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Q. Does your firm do work in the majority of | 
the states ? 

A. Well, we do work as far north as Fairbanks, 
Alaska, and as far south as Key West, Florida. I 
don’t know—we have worked in every state in the 
Union, but we have worked principally in the states 
of Washington, Nebraska, Louisiana, and Florida 
although we have done work in other states [841] 
which is Mississippi and Lowa. 

Q. Would you describe the functions of your 
firm, what they do? 

A. Our functions are very detailed. We make 
feasibility reports for financing which requires that 
we investigate the rate structures of utilities. We 
make comprehensive engineering reports for public 
power districts which requires a review of the 
reasonableness of rates. We are continuously in 
consultation with chents on the operation and man- 
agement of public utilities as, for example, Nebraska 
we are working on a feasibihty report now which 
is a combination flood control, irrigation and power 
which in respect to the power we are negotiating a 
power contract with the Nebraska Public Power 
System. We also make rate studies. Some of the 
most recent rate studies which I have made is for 
the Cohama Electric Power Association in Mis- 
sissippi and am presently engaged in making a rate 
study for the Delta Power Association. 

_Q. Where is that? 

A. That is in Greenwood, Mississippi. We have 

made rate studies for the City of Key West. In 
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accordance with theix bond resolution we have to 
approve all of their rates and rate policies. 

Q. Is your firm nationally recognized by bonding 
authorities for financing purposes? 

A. Yes, our reports are used in numerous in- 
stances for the financing of revenue bonds and some 
of the bonding houses which [342] have relied on 
our reports are John DeVanco and P. J. Banks and 
others. One feasibility report that was made was 
for the Rock Island Dam down in Washington 
which involved about forty million dollars. 

Q. Does a considerable part of your work have 
to do with public utilities and more specifically 
municipalities owned and operated utilities ? 

Mr. Cottis: Your Honor, it is not clear to me 
now whether counsel is referring to Myr. Reuss’ 
own work or to the firm’s own work. I will stipu- 
late the qualifications of the firm of Beck and Asso- 
ciates. 

Q. As to your own work ? 

A. Itis mostly in a supervisory 

The Court: Does he act in a supervisory capacity 
as far as the firm is concerned ? 

Q. In your firm you are third in command? 

A. Well, the chief engineer is Mv. Beck then 
there are two principal engineers, myself and Mr. 
Wailace. 

Q. In that capacity you are in a supervisory 
relationship to the rest of the persons in the firm? 

A. Iam for the Columbus office which handles 
certain business in the area which is Consumers 
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Public Power District and Public Power District 
in Nebraska. My job is to also take care of the 
citv of Key West and also the City of LaFayette, 
Louisiana. Those are clients of which we are on 
continuous engineering [343] basis. And I might 
add all the mid-state reclamation districts which 
is a combination of flood control, power and irriga- 
tion projects. May I add this to that, it is the policy 
of our firm to ship personnel as they are needed 
in various areas and that is probably the reason 
that I am up here. 

Q. Actually you intend to work all over the 
country where vou are needed ? 

A. That is correct. 

Q. Your firm also operates as construction engi- 
neers, do they not, or supervising engineers ? 

“ew “Yes. 

Q. Supervisory personnel for power plants? 

A. That is right. At present we have two proj- 
ects out of my office. That is the City of Farming- 
ton, New Mexico, where we are constructing two 
3.000 kw steam turbine generators and for the City 
of Kev West we are planning a 16,500 kw steam 
eenerating unit. 

Q. I beheve you stated that your work includes 
municipality owned utilities? 

& That isecorregte 

Q. Mr. Reuss, do you know of any examples 
where a utility could, operating in an urban area 
supplying retail power, use the method of primary 
metering and deduct from the primary central 
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meter all tenants consumption to determine the 
rate to a [344] particular consumer for multiple 
point delivery ? 

My. Reischhing: JI object to that. 

Mr. Cottis: I object, your Honor, unless counsel 
bring the question within the scope of the Anchor- 
age situation, namely, a similar published tariff and 
a similar lack of rules, regulations and ordinances, 
otherwise it is immaterial. 

The Court: Well, I think that there is a good 
deal of merit to that objection except that where 
his experience would not encompass any such situ- 
ation as that and it is highly improper he may 
answer the question although the weight of the 
testimony will be affected by, of course, the lack of 
similarity in these conditions and circumstances. 
You may answer the question. 

A. Well, the answer would still be no. 

Mr. Rader: Mr. Reuss, with the court’s per- 
mission, and I guess it takes the court’s permission, 
instead of building a hypothetical question of con- 
siderable length, I would request permission—M*>. 
Reuss has heard all of the testimony in this trial 
and I would request that with the physical circum- 
stances as have been described here and which are 
not in dispute and which the parties have stipulated 
to, if on that basis, he can testify as to the Anchor- 


age situation ? 

Mr. Reischling: Of course, if the court. please, 
JT object to any such type of dissertation on the 
part of this witness. A hypothetical question must 
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embrace all of the elements of all of the evidence 
that has been introduced, together with the [545] 
eouclusion of anvene else who has theretofore testi- 
ned befere this specitic question can be asked this 
man, and. ef course, the record would be silent. 
No one would krew what was in the mind of this 
witness and it 1s obviowsly inadmissible. 

The Court: UT dou’t know why it is inadmissible. 
That is oue well known way of getting the opmion 
of an expert, either by way of a hypothetical ques- 
tion or on the basis of the testimony that he has 
beard. The objection is overruled. 

Q. (Sy Mr. Rader): Mr. Reuss, you have been 
in constant attendance and have heard all the testi- 
mov in this case, have vou not? A. I have. 

Q. Considering the physieal situation as exists 
in the Paneramie View and Richardson Vista proj- 
ects and its serviee by the Citv of Anchorage, the 
policy of tenant metering. do you know of any 
simular situation in the states where primary meter- 
ing is used. all the power goes through one meter 
and the individual tenants’ meters are combined and 
subtracted from the over-all reading to give a rate 
to the house consumer ? A. I know of none. 

Q. Deo vou know whether or not it is done? 

A. Well, net in exactly the same ease. Would 
ree make yourself a littl more clear on that? You 

een in respect to retail rates? 

Q. Retail rates. 1546] 

A. Im respeet to retail rates, no. However, in 
respert to where there is interchange of energy — 
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 atilities that poliey is sormetimnes followed. 
t ts. where there is wholesale rates. 

®. It could be done? A Ya. 

@. It wouldn't be diffeult as far as the physical 
application ? 

A. lt wouldn’t be difficult for it to he dome. 
©. Physically ? a Woe. 
©. Mr. Rewss. are you familiar with =ituctions. 
r would you say ii is a coremen practice im the 

s tmder a situation az exists locally with the 
amnoraraic View and Richardson Vista corporations 
@ ball amd meter precisely as the City hes done in 

= case? 

Mr. Reiechling: I object to that. if the eourt 
please. The question dees not show precisely what 
ms been dome. In amy event. it is immaterial. 
devant and the City has not plead any prertice 
‘ eustom based upom the same situation ¢Tisting 
ere in any other state. I am merely meking this 
stxonm for the record and J wil! ask at this time 

he record show that I may have a continuing 
m to all of this lime of testimony. 

Ceart: J think you have already stated that 
a want te have an objection recorded to all this 
a@mony. The objection is overruled. [347] 

(By Mr. Rader}: Let me rephrase my qwes- 

m jmst a littl bit. Mr. Reuss. Would you say it 

‘@stemary or mot for a city to meter and bill 

é City ef Anchorace is meterine and billing 
we View and Richardsen Viste? 

Tt is weet ely ostomers bat I roel! recee - 
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mend it to any clients of mine to do it just exactly 
like the City of Anchorage had done. 

Q. Your testimony is not that there are not 
exceptions to that rmle where the people do not take 
exceptions to it? 

A. There are exceptions to it. 

Q. The practice of conjunctive billing or com- 
bined billing where separate meters are read and 
combined for purposes of giving a lower rate, you 
are generally familiar with that practice? 

Ay L-am, 

Q. In your experience and in your opinion is 
that a desirable practice ? 

A. That is not a desirable practice. 

Q. Would you tell us why? 

A. Well, one reason why is you get into diffi- 
culties trying to determine what your average costs 
are. You get into difficulties trying to determine 
where the responsibilities between your point of 
delivery and the facilities that are between the point 
of delivery and where the rest of your system starts. 
I think the parties in this case—well, as an example, 
in [848] this case how would you allocate your cost 
for the distribution facilities that you have between 
your tenants and your customers? You have to 
take all costs into consideration. 

Q. Well, Ma. Reuss, to be uniform in the prac- 
tice of conjunctive biling would you or would you 
not have to apply the—well, strike that—Mr. Reuss, 
what is the practice generally called in rate making 
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where you take and consider the additional out-of- 
pocket cost to serve a particular client? 

A. That is known as incremental cost. 

The Court: Wall vou explain what that is again? 

A. Well, that is where vou just consider—let me 
give you an example. which was pointed out in 
the previous testimony, where the meter reader only 
takes 30 seconds to read the meter. That is an 
incremental cost. Whereas, it takes time for him 
to get to that place and you would take all the 
meters he reads in a day. that would be average 
costs. 

@. Would you carry that example a little bit 
further and apply incremental cost to the service 
through the distribution facilities of a particular 
customer ? A. What do you mean by service ? 

Q. Well. for instance, its supplying the power 
through the distribution facilities? 

A. Well. another example of incremental cost. 
you might take a power plant as a good example. 
As in the steam plant as you load that steam plant 
up your cost per kilowatt hour becomes [349] less. 
If we assume that we add a customer to that load 
the incremental cost would—the additional cost vou 
Would be put to by adding that customer would be 
very slight, but when vou analyze vour power plant 
cost you determine vour average cost and not vour 
incremental cost. Does that answer vour question? 

Q. That would apply also to distribution lines? 
ef! What is right. 

Q. In the present case on Government Hill vour 
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incremental cost would be very, very small so far as 
power lines are concerned, those existing to serve 
Richardson Vista and Panoramic View, the house 
meters ? Aw Thatmsecomect 

Q. I want to ask you now generally what your 
experience is as to the practice of predicating rates 
for an individual consumer for electricity supplied 
in an urban area, retail power, as to using incre- 
mental cost instead of average cost? 

A. Generally you apply your average cost to 
your rates to see how you are coming out. In other 
words, you take all your costs into consideration, 
your investment in your whole system, your oper- 
ating and maintenance expenses in your whole 
system. 

@. Are there exceptions to that? 

A. There are. 

@. Would you say that was the general practice 
in rate making [3850] under the circumstances de- 
scribed ? 

A. I could do better if you would let me give an 
example of where it is used. 

Q. Go ahead. 

A. In this mid-state project we have reversible 
turbines which can be used either to generate or 
pnp water. We are entering into a rate negotiation 
with the Nebraska Public Power System whereby 
we can purchase incremental power at the cost of 
incremental fuel from the Nebraska System to raise 
that water during the night period when the load 
is Jow, pump the water back and produce what is 
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ealled O.P. Power. There they are getting an in- 
eremental rate because it is of advantage to both 


parties. 
The Court: What do you eall that kind of 
power? 


A. Off-peak power. That is during the night 
when the load is low usually. 

Q. What is your experience as to the use of 
primary metering in those instances where, let’s 
assume that the tenants in a housing project re- 
eeived a flat rate, electrical rate, that would be so 
much per apartment unit. As I understand it now, 
assuming—— 

A. That has been done, primary metering, where 
the distribution facilities are owned by the cus- 
tomer. 

Q. And generally when they have a flat rate? 

A. Well, by flat rate you mean where the cost 
of electricity is [351] included in the rental fee? 

©. Yes: i.) Ness 

Q. Now, assuming that situation. From your 
experience what are the problems to that practice 
which make it undesirable ? 

A, From a utility viewpoint what usually hap- 
pens is the operation of maintenance of those facili- 
ties usually becomes the responsibility of the utility, 
that is, the customer asks the utility to operate and 
maintain those properties. If we have a trans- 
former outage the utility is requested to replace 
that at cost. Another objection to that is, from the 
eustomer’s viewpoint if vou have a storm or dam- 
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ineremental cost would be very, very small so far as 
power lines are concerned, those existing to serve 
Richardson Vista and Panoramic View, the house 
meters ? A. That is correct. 

Q. I want to ask you now generally what your 
experience is as to the practice of predicating rates 
for an individual consumer for electricity supphed 
in an urban area, retail power, as to using incre- 
mental cost instead of average cost? 

A. Generally you apply your average cost to 
your rates to see how you are coming out. In other 
words, you take all your costs into consideration, 
your investment in your whole system, your oper- 
ating and maintenance expenses in your whole 
system. 

(. Are there exceptions to that? 

A. There are. 

Q. Would you say that was the general practice 
in rate making [3850] under the circumstances de- 
seribed ? 

A. I could do better if you would let me give an 
example of where it is used. 

Q. Go ahead. 

A. In this mid-state project we have reversible 
turbines which can be used either to generate or 
pump water. We are entering into a rate negotiation 
with the Nebraska Public Power System whereby 
we can purchase incremental power at the cost of 
incremental fuel from the Nebraska System to raise 
that water during the night period when the load 
is low, pump the water back and produce what is 
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called O.P. Power. There they are getting an in- 
cremental rate because it is of advantage to both 


parties. 
The Court: What do vou call that kind of 
power? 


A. Off-peak power. That is during the night 
when the load is low usually. 

Q. What is your experience as to the use of 
primary metering in those instances where, let’s 
assume that the tenants in a housing project re- 
eeived a flat rate, electrical rate, that would be so 
much per apartment unit. As T understand it now, 
assuming: 

A. That has been done, primary metering, where 
the distribution facilities are owned by the cus- 
tomer. 

Q. And generally when they have a flat rate? 

A. Well, by flat rate you mean where the cost 
of electricity is [351] included in the rental fee? 

Q. Yes. A ies 

Q. Now, assuming that situation. From vour 
experience what are the problems to that practice 
which make it undesirable ? 

A. From a utility viewpoint what usually hap- 
pens is the operation of maintenance of those facili- 
ties usually becomes the responsibility of the utility, 
that is, the customer asks the utility to operate and 
maintain those properties. If we have a trans- 
former outage the utility is requested to replace 
that at cost. Another objection to that is, from the 
eustomer’s viewpoint if vou have a storm or dam- 
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age is done to the facilities the utility usually takes 
cave their customers, that is, their customers up 
to the metering point. They usually take care of 
repairing and maintaining those first so that you 
get a dissatisfied group of customers. That is al- 
ways an unhappy situation. 

Q. How about the divided responsibility for 
the lines? 

A. Well, there is a question of law as to that 
which I am not qualified to testify on, but as to 
where utility operations stop and start it usually 
becomes a problem. 

Q. Generally speaking that is a matter of policy 
with the utility company? 

A. That is correct. It is a matter of policy. 

Q. Now, that is usually determined by negotia- 
tions, lawsuits or [352] how? 

A. By negotiations. 

Q. Mr. Reuss, in your opinion what would be 
the effect on a rate structure of a change from 
individual metering and billing as practiced by the 
City of Anchorage to conjunctive billing or that 
situation where vou combine readings to determine 
the lowest rate? 

A. You would have to take your rate schedule 
and reanalyze it to see how the costs were divided. 

Q. Would you carry that a little bit further, 
explain that? 

A. Well, first of all when you make a rate study 
vou determine what the policy of the particular 
utility is and use that as a basis for determining 
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what sort of blocks you desire to make in your rate 
structure. If you change your policy then you would 
have to change your rate. It might mean realloca- 
tion of costs and raising rates in one particular 
eroup and adjusting them in the other. I can’t 
tell without making a study as to just exactly what 
the effect would be, but 1t would change your rate 
structure. 

Q. Perhaps we covered this but to make sure, 
in your experience and in your opinion would the 
practice of the City of Anchorage in their billing 
and metering of Panoramic View and Richardson 
Vista be an approved practice in the states and 
approved by the various regulatory commissions 
which would pass on the same? [353] 

Ex. Wes) 

Mr. Rader: TI believe that is all. 


Cross-Examination 
3y My. Reischling: 


@. Mr. Reuss, do I understand your testimony 
correctly that the cost of serving, that is, the pres- 
ent additional cost of serving the halls in Panoramic 
View as the buildings are now wired is negligible 
as compared to the cost of bringing the entire out- 
put of power to the place, that is, there are 22 
meters in the building for the apartment users and 
there is one meter that measures the power that is 
consumed by the halls? 

A. That is true and that is also true to any cus- 
tomer that is added. 
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@. There would not be any needed addition to 
the line distribution facilities themselves to serve 
this additional hall customer than you already have 
or than would have been required if the hall cus- 
tomer was not furnished ? Aw Thatagtcomiece: 

Q. Now, do I understand, Mr. Reuss, that you 
have experted, we will say, municipalities in your 
engineering capacity? 

A. What was that? [354] 

Q. Experted was the word I used. That is, did 
you analyze their rate schedules and help them in 
fixing rates and so forth? A. That is correct. 

@. What other municipalities have you worked 
on other than Anchorage? 

A. Qh, principally Key West, Florida, and the 
City of LaFayette. 

Q. Key West, Florida, when did you work in 
that particular city? 

A. Well, it has been continuous. I go down 
there about 4 or 5 times a year. 

Q. Is that in connection with their rate sched- 
ules? 

A. Well, it is in various capacities. It isn’t all 
rates that [ go down there on. 

Q. Have you actually worked in a rate hearing 
in the City of Key West, Florida, at which time 
the rates were fixed which were to be charged the 
consumer ? 

A. It wasn’t necessary for a rate hearing. 

@. Is voux answer to that yes or no? 

A. Well, the way vou pose the question the an- 
swer 1s no. 
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@. Have you engaged in any rate hearing in- 
volving the rates of this other city that you say 
you worked in? What was the name of that? 

A. LaFayette. The conditions are the same as at 
Key West. _ 

Q. In other words, you have not participated in 
any rate study, fixing the rates for the City of 
LaFayette ? A. No hearing. [855] 

Q. Then if there was no hearing there was no 
particular analysis, isn’t that correct? 

A. That is incorrect. 

@. It isn’t correct. Rates were, however, fixed 
there ? A. That is correct. 

Q. During the time that you were there? 

A. That is correct. 

Q. Were they fixed pursuant to ordinance? 

A. Well, the rates were analyzed and the ordi- 
nance adopted from our analysis. 

Q. Doesn’t the ordinance there require that 
there be a public hearing before rates are fixed ? 

A. I don’t believe so. 

Q. You don’t think so. Now, Mr. Reuss, when 
you go to a city lke Key West, Florida, or La- 
Fayette or Anchorage how do you determine the 
practice and policy of the city with respect to the 
furnishing of utilities for the residents of that city? 

A. Well, usually I contact the manager and go 
over their rate policy to see what it is and 

Q. The manager? Ag That 1S right. 

Q. In other words, you discuss it with the man- 
ager and he tells you what his policy is, is that cor- 
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rect? A. That is correct. 

Q. And whatever he tells vou his policy is that 
is the policy of [356] the city, is that correct? 

A. It usually is. 

Q. Do you know how municipalities are oper- 
ated, Mr. Reuss, ordinarily ? 

A. In what respect? 

Q. Well, under what powers—where do they get 
their powers and so forth? 

A. Well, it is my understanding they get the 
powers from the City council and it varies from 
municipality to municipality. 

Q. Isn't it a fact, Mr. Reuss, that you know that 
the policies of a city are determined by the ordi- 
naneces of the city? A. Well, not necessarily. 

Q. What 

A. Let me—ean I clarify myself? 

Q. Well, if vou can. 

A. On the rate ordinance at Kev West we 
analyzed the rates and recommended certain rate 
structures from which the ordinance was set up. 

Q. In other words, you go behind the ordinance, 
is that correct ? A. You may state it that way. 

Q. Now when vou come to a city like the City 
of Anchorage and vou find there is no ordinance at. 
all then vou take the position that is declared to be 
the position of the City by the City Manager? 

A. Manager or operating personnel. [357] 

Q. And if the city manager changes 4 times 
a year the policy changes 4 times in a vear depend- 
ing upon every whim of the particular city man- 
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ager? A. It might. 

Q. And the published rates then so far as con- 
cerned have absolutely nothing whatsoever to do 
with the duty of the mumeipality to furnish power 
to the consumer? A. Would you repeat that? 


(Whereupon, the last question was read by 
the Reporter.) 


Mr. Bader: If it please the court, I object. He 
is asking him now and has been asking him about 
legal matters actually as to where the powers come 
from and what the city manager can do and that 
type of thing which he is not an expert lawyer and 
not an expert probably on published rates or the 
effect of published rates or anything else. He is 
a rate analyst and it 1s going a lot beyond the direct 
examination. Fle is an engineer. 

The Court: Will you read that last question to 
me? 

(Whereupon, the question Line 5 above was 
read by the Reporter.) 


Q. Or the rate or cost to the consumer of the 
power to be furnished by the City? 

The Court: 7 think you better rephrase your 
question. It is getting to be somewhat unintelligible 
now principally because, I think, it is broken up. 

Q. Then [ will rephrase it. Then so far, Mr. 
Renss, as J [858] understand your testimony the 
tates and regulations as published by a municipality 
for the furnishing by that municipality of utility 
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service to the consumer are not binding upon the 
utility in any manner whatsoever? 

A. J wouldn’t say so. 

Q. Well, how would they be binding? 

A. What I mean to say is that your rates are 
indirectly based on policy. I mean, you can’t sepa- 
rate one from the other. 

Q. Now, in this particular instance 

The Court: When you say ‘‘this particular in- 
stanee’’ you mean the City of Anchorage? 

Q. The City of Anchorage—with reference to 
Exhibit D. Will you look at Exhibit D and tell me 
if you have seen it before, if you are familiar 
with it? A. Yes, I have seen it. 

Q. Now, do you, after knowing—I mean, not- 
withstanding their published schedule—go to the 
City Manager and ask him what his policy is with 
reference to rates? 

A. Would you ask that again? 

Q. Do you, notwithstanding the fact that, we 
will say, know of the published schedule of April, 
1953, notwithstanding that fact go to the City Man- 
ager and ask him if his policy is different from 
that published schedule ? 

Mr. Rader: I object unless counsel wants to 
state what Mr. Reuss would be doing looking at the 
rates. Now if the City [859] Manager called him 
in and said ‘‘We want a rate analysis”’ that might 
be one thing. I don’t know. There could be a lot 
of reasons why he would go to the City Manager. 
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Mx. Reischling: I will withdraw that question 
and I will ask you this 

Q. Which do you follow the policy and practice 
as outlined to you by a city managev or the pub- 
lished rate schedule? 

The Court: But in doing what? 

Q. In making vour analysis then, we will sav, 
or determining the practice and policy of the city? 

A. We do both. 

Q. You do both, but the practice and policy 
as declared by the City Manager has more weight 
than the published rules and regulations deter- 
mining the policy, is that not so? 

A. They 

Mr. Rader: He is asking for a legal conclusion 
which this man is not qualified to speak on. It is 
for your Honor to decide things of that nature. 

The Court: J think the question also assumes 
that the policy and the rate schedule is incom- 
patible and I think that that is a rather unwar- 
ranted assumption here. 

Mr. Reischling: J think, if the court please, that 
it was testified to by the witness as the record will 


show. 

The Court: I don’t know of any such testimony 
and if there was there wasn’t any testimony here 
that this witness [360] participated in anything of 
that kind. 

@ Mr. Reuss, asa matter of fact vou have been 
Beraimed by the City of Anchorage to analvze its 
tates, have vou not? A. Our firm has. 
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Q. <And how long have you been engaged in that 
work ? A. JI don’t know exactly. 

Q. When did you start? 

A, Well, I mean I wasn’t the one that made that 
yate analysis. 

@. When was the rate analysis made? 

A. J believe about 1952. 

Q. And how many times since 1952 have you 
been up here? A. This is the first time. 

Q. Do you know how frequently any other mem- 
her of your firm has been here since 1952? 

A 1 domet: 

Q@. Have they heen here at least annually? 

A. TI couldn’t say because I don’t know. 

Q. Is your firm on an annual retainer from the 
Citv of Anchorage? A. No. 

@. Are vou here in connection with a rate study 
or in connection with this case alone? 

A. J was asked to come here in connection with 
this case. 

@. Did you read before you came the analysis 
of vour rate experts of the rates and regulations 
of the City of Anchorage? 

A. J have read some of it, yes. [861] 

Q. Do you have it with you? A. No. 

Q. How much of it did you read? 

A. Oh, I read through the recommendations and 
how the stndy was made. 

Q. Is ita printed study? A. Yes. 

Q. And how long have you been in Anchorage 
prion toxistriall? 
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A. Oh, I came here, let’s see, when was it— 
Wednesday or Thursday of last week, I believe, just 
prior to the trial. 

@. And since you have arrived you have talked 
with Mr. Rader a number of times? A. Yes. 

Q. And Mr. Shannon? A. That is correct. 

Q. And where was it that you read the report 
of your analyst on the rates? 

A. TJ believe in Mr. Rader’s office. 

Q. In Mr. Radevr’s office. How much time did 
you spend on that? 

A. I’d say about an hour or two. 

Mr. Reischhing: That is all. [862] 


Cross-Examination 
By Mr. Cottis: 


Q. Mrz. Reuss, the various changes in published 
rate schedules as shown by Exhibits C, D, E, F, 
aud G are they the result of the rate analysis made 
by Beck and Associates? 

A. JI believe some of them are. [I don’t know 
just how many, but I believe some of them are. 
There has been some modification even after our 
recommendations, but I don’t know just what they 
are without going through and studying them. 

Q. On your 1952 study of the matter do you 
know what the return on its invested capital the 
City was making on its then current rates? 

Mr. Rader: If it please the court, T object to 
that testimony. The only thing this expert witness 
has testified to is to general rate making policy in 
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the United States. If we are going to go into the 
return of the City of Anchorage then we are going 
to drag this trial out for about 3 or 4 days. The 
return of the City of Anchorage—there has never 
been a claim on that so far and it is not in the 
pleadings. It is improper and I don’t think it has 
any place in the record or anything to do with this 
witness’ testimony. 

The Court: The objection is sustained. 

Mr. Reischling: May I say, if the court please, 
counsel opened that phase of it up. It is proper 
cross-examination, 

Mr. Rader: I don’t know where I ever opened 
anything about the return to the City of Anchor- 
age. I asked this man if [863] it is a general policy 
to have conjunctive billing, combined metering and 
that type of thing m the states. At least that is so 
fav as Tam aware of the extent of his testimony. 

The Court: The objection is sustained. 

Q. (By Mr. Cottis): What is meant by the 
term conjunctive billing? 

A. Well, I will try and recall what the definition 
is in the F.P.C. Report. It is where combined 
energy or demand is read by two or more meters 
and billed as though it were one meter. That defi- 
nition is in the National Rate Book if you care to 
look it up. 

Q. If it is more convenient and practicable for 
the utihty supplier to use more than one meter 
to serve a consumer who is entitled to one point 
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service would you then call such an arrangement 
conjunctive billing? 

A. Would you repeat that question again? 

@. If for the convenience of the utility company 
it is more practicable to use more than one meter 
in order to serve a consumer who is entitled to one 
point service would that come within the definition 
of conjunctive billing? 

A. You have more than one point of service? 

Q. Yes. 

A. That would be conjunctive billing. 

@. Now, we are assuming that the consumer is 
entitled to one point service, but that is because of 
topographic, geographic [864] or some other ele- 
ment for the convenience of the utility company, 
separate meters are installed and combined reading 
eiven. Is that conjunctive billing? 

A. You mean where you have one point of de- 
livery ? 

Q. No. Physically set up it is more than one 
point of delivery but the additional points of de- 
livery ave there for the convenience of the utility 
company. 

A. Like out at this particular instance? 

A» Yes. A. That is conjunctive billing. 

@. Well, are you assuming, as I asked you to, 
that it is set up for the convenience of the City, the 
arrangement ? 

A. I believe wnder this case it would be deter- 
mined conjunctive billing. 
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Q. Have you been out and examined these in- 
stallations ? 

A. Yes, I have seen I think one or two. Was 
it two that we saw? 

Mr. Rader: I believe it was. 

A. I think I saw two and I don’t remember 
which housing unit it was in. 

@. Now do you know of instances where the 
utility supplier uses separate meters for its own 
convenience entirely ? 

A. And combines the billing? 

@. Yes. de hes: 

Q. What sort of instances are there that you 
are aware of ? [865] 

A. Well, I can think of one instance where you 
have single phase and 3-phase power and where the 
rate schedule is such for the light and power that 
they add the two readings there to make one read- 
ing. 

Q. Are there instances of a large factory build- 
ing, for example, with more than one entrance? 

A. J beheve that might be correct. 

Q. Actually the National Electrical Code en- 
visions such things, does it not? 

A. Where you have a large load and under one 
roof that is sometimes done—spht that load up. 

Q. Now what difference does it make whether 
it is under one roof or not? 

A. J don’t know what difference it makes. I 
don’t know what you are leading to. What differ- 
ence in what respect? 
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Q. Well, from the point of view of furnishing 
electrical energy and ignoring completely the matter 
of metering that energy does it make any difference 
whether there are two service drops to a single 
building or a separate service drop to each of two 
buildings that are separated by a space of 5 feet? 
From the point of view of the suppher in con- 
sidering only the delivery of energy it makes no 
difference, does it, whether a roof covers that inter- 
vening 5 feet or not? 

A. Well, from the standpoint of service it makes 
no difference, no. [366] 

Q. If you assume, as testified by Mrs. Hall, that 
each of these projects would be treated as one con- 
sumer and that friendly relations existed between 
the City and these project owners is it not true that 
the present arrangement of electrical connections Is 
a simple and practicable arrangement? 

A. I think it is evident by the way it has already 
been done, yes, it is a simple way to do the electrical 
arrangement. 

Q. And it would be a practicable way of effec- 
tuating the intent of the parties if the intent of the 
parties was that the house consumption would be 
treated as one consumer ? 

A. I think under that assumption you would 
certainly have to go into the terms and conditions 
of the contract you would be entering into. 

Q. Well, assuming, as I say, an agreement or 
contract between the parties that the project owner 
would be entitled to having house current treated 
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as one consumption, is there any more economical 
or practical or feasible way of arranging the de- 
livery of energy than it now is? 

A. Physically no. 

Mr. Rader: I think we stipulated, if it please 
the court, that this was the most economical and 
most practicable way to supply these premises with 
electrical energy. 

The Court: Well, I thought there was some such 
stipulation too, but I am not positive about it. 

Mr. Rader: I believe that there was. [867] 

Mr. Cottis: Well, I am perfectly happy to have 
you stipulate. I am not sure there was. Anyhow, 
it is now stipulated, is that right? 

Mr. Rader: Well, perhaps you better go on with 
the witness. It was my recollection that it was stip- 
ulated but that question has been answered so it is 
not necessary to go on with that. 

Q. (By Mr. Cottis): In other words, Mr. Reuss, 
the simple addition of meter readings under such an 


arrangement is merely a division of—to accomplish | 


the intent of the agreement and does technically 
represent conjunctive billing, does it? 
A. I wouldn’t say so. 
Q. Iam not sure that I understand your answer. 
A. The answer is that it is conjunctive billing. 
Q. Maybe 
A. Mavbe I didn’t get your question. 
Q. Let me put it this way: We are assuming an 
agreement between the consumer and the supplier 


under which the consumer is entitled to be treated 


a ae 
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as one customer. For the purposes of paying for its 
house current we are assuming that the most prac- 
ticable, economical, feasible way of delivering the 
power is the way it has been done on Government 
Hill with a separate service drop to each building. 
Now, with those assumptions would the combining 
of meter readings still fall [868] within your defi- 
nition of conjunctive billing? 

A. I would say so by definition. 

The Court: I think we will recess at this time for 
5) minutes. 


(Whereupon, at 11:10 o’clock a.m., following 
a 5-minute recess, court reconvenes and the 
following proceedings were had.) 


Q. (By Mr. Cottis): If the separate meters 
were installed for the convenience of the utility 
company, the City in this case, does it still not 
represent an effective method of giving the benefits 
of single-point service? 

A. I don’t quite understand what you are driving 
at there. 

Q. Normally the City’s facilities end at the 
meter base, do they not? A. That is correct. 

Q. And with single point delivery of energy the 
consumer would either maintain or make arrange- 
ments to maintain the facilities on his side of that 
single point of entry, is that correct? 

A. That is correct. 

Q. Now, the consumer would get the benefit of 
applying the sliding seale to the total house con- 
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sumption, would he not? A. That is correct. 

Q. Now, if, for the convenience of the City, in- 
stead of making a physical single point of entry 
several points of entry are [869] made and several 
meters are installed, that is still, is it not, a prac- 
ticable way of giving him the benefits that he would 
have realized from a single point of entry? 

AA. Pose that question again. 

Q. By combining 

The Court: It seems to me that the court itself 
is able to draw that inference. It is just a matter 
of billing, isn’t it? 

My. Cottis: Yes, your Honor. 

The Court: That is one method of billing which 
can be done just as well as others with that kind of 
installation ? 

Mr. Cottis: Yes, your Honor. I will not press 
that question. 

Q. (By Mr. Cottis): If these establishments had 
been your client’s in the original stages of this mat- 
ter, that is, before construction was too far along, 
what would your advice have been in order to enable 
your clients to obtain the most favorable rate? 

A. Well, in order to determine that I would have 
went to the utility to find out what their policy was 
first. Then from determining what their policy was 
f may have been able to do it one or two different 
ways. Jf all depends on what their policy is. 

q. Now suppose that you did go to the utility 
and was informed that until August of 1949 we had 
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a policy against combining meter readings but we 
repealed that policy formally and the [370} door 
now is wide open. Then what would your recom- 
mendations have been? 

A. Then your only alternative would have been 
to have provided all the facilities in that area and 
had primary metering at one point of delivery, if 
the policy was so that you could do that. 

Q. You mean there would have been no alterna- 
tive of making arrangements for combining these 
separate meter readings? 

A. That is correct. There would not have been 
any alternative. 

Q. Why? 

A. Well, if their policy says that you can't com- 


bine vour meter readings then 

Q. J either misspoke or you misunderstood me. 
You go to the utility company and you say, ‘‘ What 
is your policy?”’ Their answer is, ‘‘We don't have 
any policy against combining meter readings. True, 
we had such a policy and it was expressed in the 
ordinance 55 until 2 months ago or some such time 
and at that time we repealed that ordinance so today 
we have no policy at all——’’ 

Mr. Rader: If it please the court, it seems to me 
like that question is a combination of a question, 
argument and final summary of counsel’s case, or 
something. I don’t know how this witness can 
auswer that kind of question. 

The Court: It seems to me that the form of the 
question assumes the non-existence ef policy merely 
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because the [871] oi1dinance had been repealed ap- 
parently without the knowledge of those concerned 
in these matters, but as I see it the existence of a 
policy does not depend on the co-existence of an 
ordinance. 

Myr. Cottis: If the court please, I don’t know 
about the repeal of the ordinance without the knowl- 
edge of those concerned because it was certainly 
done formally by the council and the mayor and so 
on, on the existence of a policy where the City Man- 
ager is empowered to make rules and regulations and 
doesn't. So where this ordinance, that does purport 
to set forth some very definite legislative intent, 
that is repealed I would think that the inference, if 
anything, was that we repealed that prohibition 
against combined meters so as to open the door and 
permit it in appropriate cases. 

The Court: Of course, that argument could he 
made but the point I am making is that I think it 
is a mistake to assume that because an ordinance has 
been repealed that there is no policy. And, of course, 
the fact that that ordinance was assigned as a basis 
for the action certainly seems to be pretty conclusive 
proof that those concerned in these matters were 
acting in the behef that the ordinance was still in 
existence. So it seems to me that the question as 
formed assumes two things, (1) that those concerned 
in these matters knew that the ordinance had been 
repealed and, of course, legally they would be 
chargeable with knowledge, but we are down to 


ectnal Knowledge now, and the other is a poliev 
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could not exist in the absence of the ordinance [372] 
itself. I think both of those are assumptions that 
are contrary to the—one is contrary to the evidence 
and the other one seems to me does not necessarily 
follow 

My. Cottis: I can’t agree that it is contrary to the 
evidence, your Honor, because 

The Court: Well, it is contrary to the evidence 
until, you might say, it was shown that the ordi- 
nance had been repealed and that only took place 
yesterday, but all the evidence and the acts of the 
City with reference to these matters I think it is 
clearly shown to have been in the belief that the 
ordinance existed and that belief persisted until it 
was shown to the contrary here yesterday. 

My. Cottis: I certainly don’t think that we can 
presume the Citv was ignorant of the repeal of that 
ordinance in November of 1951 at which time they 
turned down the request of the plaintifts. 

The Court: But I am not speaking of the City. 
Undoubtedly that is true. I am speaking of those 
who were concerned in these matters that have been 
made the subject of testimony here. Now obviously 
they didn’t know of it then. All of the testimony 
points to that fact. The City council might have 
done it, I don’t know whether the City council did 
or not, but so far as actual knowledge is concerned 
J think that the testimony all negatives knowledge 
on the part of those concerned with these matters 
involved in this controversy. 


Mr. Cottis: By the phrase ‘‘those concerned” 
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does [373] your Honor refer to Mr. Rader alone? 

The Court: No. No, I am referring to those who 
were responsible for, you might say, executing it 
or giving effect to the rate schedules so far as billing 
is concerned. 

Mr. Cottis: That is employees of the City, your 
Honor. 

The Court: Employees and officials of the City— 
those charged with the responsibility for administer- 
ing 

Mr. Cottis: I follow you now. 

Q. (By Mr. Cottis): Mr. Reuss, our memories 
are all fallible on these matters but if you will 
assume that I am correct in recalling that Mrs. Hall 
testimony that the policy of the City as outlined by 


the City Manager in the years 1950 and ’51 and ~ 
thereabouts would permit combined meter readings | 


on these two establishments, is there any reason that 
you know of why that policy shouldn’t have been 
followed ? A. None. 

@. You spoke on direct examination of some 
difficulty. possibly in allocating costs between the 
tenants and the house. What in your opinion would 
be the proper method of making such an allocation ? 

A. Between the tenants and the house service? 

Q. Yes. 

A. The proper method would be to take all your 
costs into consideration and arrive at an [3874] 
average. 

@. But then consider the situation where vou 
have 22 tenants on a domestic rate and the house on 
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the commercial] rate, in making an allocation between 
those two classes of consumers would you make that 
allocation on the number of kilowatt hours of energy 
consumed or on the amount of billing, the amount 
of money actually paid to the utilhty company on 
the nature of the loads the demand required what 
would be the reasonable basis in your opinion of 
allocation ? 

A. You have to take all of those components 
that you named into consideration. 

Q. From an engineering point of view it would 
be perfectly possible to do it, would it not? 

A. Oh, yes. 

Q. You stated on direct examination, I believe, 
that to find accurately the effect of combined billings 
here the rate schedule would have to be reanalyzed. 
Is my recollection right ? 

A. Not only rate schedule, but rate schedules— 
all of them. 

@. Is the reason for the importance of such mat- 
ters normally the slender margin of profit, or return 
if you prefer the word, which a utility company gets 
on its invested dollar? 

Mr. Rader: If it please the court, I want to 
make the same objection to that question as I made 
previously and, that is, that counselor is attempting 
how to go into the return from the utilitv operation 
over the past, I would say, some 5 or 6 years [375] 
and then we are going to get into an awful lot of 
problems on valuation and propricty of return. the 
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amount of return, and I would also assume we would 
have to produce evidence iclative to the conditions 
at that time in Anchorage, the growth of Anchorage 
and the fact that part of our utility system with 
Anchorage Publie Utilities Commission is operated 
by them. I think we will get into a fantastic field 
if we start going into return with the utilities. This 
case is not a case where they alleged return nor is 
there any evidence as to return. 

The Court: I don’t think the question is suscep- 
tible of that interpretation, but I think that it ought 
to include the element of uniformity ; not only mar- 
ginal return but the element of uniformity would be 
something that would necessitate this wholesale re- 
vision. 

Mr. Cottis:, Your Honor, I leftout uniformity, 
don’t think it is applicable where you have only 
these two establishments that are coming into ex- 
istence and no comparable establishments. 

The Court: That doesn’t preclude the element of 
uniformity. After all, it seems to me that the uni- 
formity would not only comprehend matters in the 
usual sense, but relative or comparative. For in- 
stance, it could be said that certain rates are uniform 
in the sense that there is no great disparity between 
them considering everything that would ente1 into 
this determination and so it seems to me that where 
that degree of uniformity or that uniformity [376] 
in that sense would be disturbed it should be taken 
into consideration just as well as the fact that the 
returns on the investment might be marginal and 


oy 
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would necessitate a wholesale revision of the 
schedule. 

Mr. Cottis: In other words, the element of uni- 
formity to which you refer would be the relationship 
between diferent classes of rates? 

The Court: Yes. You might refer to it as a 
desire to avoid too great a disparity between the 
two schedules, the different consumers. 

Mr. Cottis: I follow you. 

Q. (By Mr. Cottis): Mr. Reuss, is it partly the 
undesirability of disparity in a different rate sched- 
ule and partly the marginal return on profit which a 
public utility makes that would have required a rate 
reanalvsis ? 

A. I believe the answer is correct, yes. You 
would have to analyze it to see if you still were re- 
maining whole on the situation. 

Q. Now, if it should happen somehow that the 
utility company was making, sav, 100 per cent on its 
invested dollar would there then be any need for a 
rate reanalysis? 

Mr. Rader: If it please the court, the same ob- 
jection. We are getting into another question here 
which is going to lead us far afield. [877] 

The Court: I am not going to permit you to go 
into the return here on the investment, but this 
question I think doesn’t have any tendency to do 
that and it is a good deal similar to the one pre- 
viously asked. I think it is a proper question. 

Mr. Rader: If it please the court, I want to make 
another objection on the basis there is no such fact 
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in evidence and he is asking for a hypothetical! 
answer. It is not based on anything in this case and 
there is no fact in here which would give him the 
vight to make an assumption of 100 per cent return 
or any other return. There is no evidence in the 
case as to return. 

The Court: Well, but it is proper cross-exami- 
nation on the testimony given by the witness that 
in case of a certain change it would require a re- 
vision of the rate schedules and so he could ask the 
witness, ‘‘Well, why would such a revision be re- 
quired,’ but he has clected to proceed by putting 
his questions in another form. There is nothing 
objectionable about the question in that form. It 
is just a matter m which he has a choice. You may 
answer the question. 

A. If the City still desired to make a 100 per 
cent return on their investment then you would have 
to revise the rates. If 90 per cent was acceptable 
to them then you wouldn’t. 

Q. In other words, it would, from that aspect 
of the matter, be analogous to giving a wage rate 
to the employees of its electrical department, is that 
right? A. I don’t believe it is analogous. [378] 

Q. You are talking about the mere fact its reve- 
nues would be reduced somewhat beyond what they 
are. as that right? A. Thatis*correet. 

@. The same result then would obtain with the 
expenses increased, is that eorrect ? 
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A. That is correct. 

Q. If the employees of the electrical department 
were given a wage increase would there be any need 
for reanalyzing the rate schedule? 

A. How much? 

@. 5 per cent? A. Possibly no. 

Q. Do you know how long the rate schedule that 
is expressed in Exhibit C, that is the one that was 
in effect in 1951—do you know how long that had 
been in effect prior to that time? 

A. No, I don’t. 

@. Do you know whether it was more than 5 
years, for example? 

A. I don’t know. I think it was brought out in 
the testimony but I don’t recall what it was. 

Q. What is the normal accepted standard of a 
fair return on the invested dollar in connection with 
electricity ? 

Mr. Rader: Objection, your Honor. 

The Court: Objection sustained. 

Mr. Cottis: Your Honor, I offer to show by [879] 
this witness that the City of Anchorage in 1949, 
1950 and 1951 was demanding and receiving a return 
on its invested dollar that is far in excess of normal 
practice. 

The Court: But why do you offer that? Now, 
suppose you proved it. Then what would we do with 
that proof ? 

Mr. Cottis: I would offer it for the purpose of 
showing that it is perfectly reasonable to consider 
that the City did make the arrangements testified 
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to by Mrs. Hall on the theorv that if [am selling 
oranges and I am marking them up five hundred 
per cent I might give you a quantity price on 
oranges where I would withhold it from another 
customer. And I would like to put before the court 
what I believe is a fact that the City was treating 
electricity just like oranges or any other commodity 
at that time and that they would make a deal here 
and deal there. They were being pressed by competi- 
tion from Chugach Electric and Inlet Power Com- 
pany and they weren’t behaving lke a utility com- 
pany: 

Mr. Rader: If it please the court, it gets back to 
the situation, what if he did prove that the City 
offered them a special rate? Now, Mr. Cottis has 
assumed here that there was no prior example. The 
testimony was yesterday that the Alaska Housing 
Authority since 1946, long before these establish- 
ments came into existence, was built exactly as thev 
are today and exactly as these establishments are 
built. Now, even if we did offer them a special rate 
it would have been discriminating against }280] 
Alaska Housing and with all the other units it woul 
have been a discriminatory rate. So assume such 
a contract was made or assume the City Manager 
represented it to them, the only evidence in the case 
so fay is that it might have been done during the 
summer of 1951 and within two or three months 
the City council readily disspelled any delusion these 
necple might have had about 2 snecial rate. 

Lhe Court: T think it is possible to point to all 
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kinds of dereliction on all parts of the City officials. 
That seems to be the character of city management, 
but that. doesn’t make it proper evidence here. Ob- 
jection sustained. 

Q. (By Mr. Cottis): You are familiar, at least 
from the testimony in this case, Mr. Reuss, are you 
not, with the general situation concerning the 14- 
story apartment buildings, the Mcixinley and 1200 
pi’? A. Iam. 

@. In those installations the owners gain the 
benefit of low incremental cost from single-point 
service, do they not? A. I wouldn’t say so. 

@. All right. In what way do they not then? 

A. Well, the rates are based on average cost 
and they are billed the rate. I don’t know just what 
you mean by ‘‘benefit of low incremental cost.’? Do 
you mean on the schedules of the rates? 

Q. In the applheation of the schedules they get 
the benefit of [381] applying one scale to their 
house consumption ? 

A. That is the way the rate works, ves. 

Q. If the plaintiff’s housing establishments of- 
fered an arrangement to the City which is equivalent 
to that of the 14-story apartment buildings should 
not the same benefit of the single application of the 
rate be made available to the plaintiff’s establish- 
ments ? 

A. Are you stating that their establishments have 
one point of delivery, one building? 

Q. Either in actuality or because of something 
for the Citv’s convenience it is snread out. 
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A. You have given me two cases. 

@ All tight. Assume they offer"onempomiros 
entry, a single entrance point—whatever the tech- 
nical term is—for each establishment 

Mr. Rader: If it please the court, now he is} 
assuming this and the evidence of Mr. Reuss was 
to the fact that that policy is not good and it is not 
good to have them maintain their own lines, build- 
ing their own lines and everything else. Now, he has 
to assume that the City policy was merely to let a 
person build utility lines all over the City of 
Anchorage, if they give the City one point of de- 
livery that the City would give them a certain rate. 
That is not necessarily true either. There is an 
awful lot of policy in cases I cited to your Honor 
yesterday, particularly the telephone company case. 
You couldn’t have [3882] everybody running power 
lines here and there where there is public safety 
involved, where you have to inspect and so forth. 
Now, this question assumes that the only policy the 
City has is single-point delivery and it is an im- 
proper assumption. It is not in accordance with the 
evidence and it is not even a half-way complete 
question. 

The Court: Will you repeat the question? 


(Whereupon, the Reporter read Question 
Line 3 through Line 15, page 382.) 


The Couit: I don’t think the court is interested 
in this witness’ personal opinion as to what the City 
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should have made or what arrangement the City 
should have made in this instance. 

Q. (By Mr. Cottis): I think before we recessed, 
Mr. Reuss, we were considering the situation and 
your conclusions as to what you would have done 
had you been the engineer or architect for these 
projects at their inception and I believe it was your 
testimony that you would first have inquired from 
the City whether there was any policy against com- 
bined or combining meter readings. Is my recollec- 
tion right ? 

A. I would inquire as to what their policy was, 
that is correct. 

Q. And if you were informed by the City that 
‘““We have no policy against combining meter read- 
ings’’ then what would your advice have been to 
these plaintiffs ? 

My. Rader: If it please the court, I object. That 
is [3883] assuming again they told Mrs. Hall that 
they had no policy. The evidence is that they were 
treating Alaska Housing, which is a comparable 
establishment, that way and had been since 1946, 
and before and after these people and everyone else 
in town has been treated the same way. Now, as- 
suming they had made a special situation it is im- 
material. 

The Court: Well, I think the question calls for 
an expert opinion on a non-expert matter. The court 
is able to draw the inference that in that situation 
he would have advised his clients of what would be 
the most advantageous to them. You don’t need 
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this witness to give you an opinion on that. It isa 
non-expert matter. 

Q@. (By Mr. Cottis): In your experience, Mr. 
Reuss, have you come across any other situation 
similar to this in these respects: a similar published 
tariff, a complete lack of any control through a pub- 
lic service commission or public utility commission 
or regulatory body of that nature and a complete 
lack of any ordinances, rules or regulations beyond 
what appears in these telephone-book published 
schedules? Have you come across anything like that? 

A. You mean a situation exactly like this? No. 

Q. Almost invariably there is some regulation, 
is there not? 

A. Yes. May I qualify that statement? 

Q. Certainly. [384] , 

A. Hither by regulatory commission or by City 
council or local rule. 

Mr. Cottis: I have no further questions. 


Redirect Examination 
By Mr. Rader: 


@. Mr. Reuss, what percentage of the power 
consumed in the state of Nebraska, the rates for 
that power is analyzed by you or under your super- 
vision in your office ? 

Mi. Cottis: That has no bearing on the cross- 
examination, your Honor. 

Mr. Rader: If it please the court, on cross- 
examination Mr. Reischling brought out the fact 
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that there were several individual municipalities for 
which Mr. Reuss himself made studies for and I 
intend to show that 90 per cent, in fact the complete 
state of Nebraska, except for Omaha, are a client of 
Mr. Reuss and that the analysis for all of their 
rates is done by him or persons under his super- 
vision. 

The Court: Well, it would appear to be within 
the scope of that particular cross-examination so 
the objection is overruled. 

A. Are you talking about retail power? 

Q. Retail power. 

A. I would say approximately 50 per cent, some- 
thing on that order. [385] 

Q. 50 per cent? 

A. There are two principal public power dis- 
tricts that retail electricity—-Consumers Public 
Power District who is our client and they serve all 
except the Omaha area and I’d say that their retail 
sales is about the same as Omaha so it would be 
approximately 50 per cent. 

Q. You are rate analyst for that area? 

A. That is correct. 

Mr. Rader: No further questions. 

Mr. Reischling: No questions. 


(Thereupon, the witness was excused and left 
the stand.) 


The Court: We will recess to 1:30. IT suppose 
that Mr. Davis is here again to inauire as to when we 
are going to conelude this ease. 
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Mr. Rader: If it please the court, I may have 
two more witnesses, J am not certain. I don’t think 
they will take very long. I would imagine a half 
hour or an hour would completely wind up the ease. 

The Court: We will resume at 1:39. 


(Whereupon, at 11:55 o’clock am., the court 
continues the cause to 1:30 p.m. of the same 
day.) 


(At 1:30 o’clock p.m., all counsel being pres- 
ent, the trial of said cause was resumed. ) 


Mr. Rader: If it please the court, during the 
noon [386] recess counsel for all the parties stipu- 
lated and I believe we are at this time prepared to 
stipulate to the following statement of facts 

Mr. Reischling: It isn’t a statement of fact. It 
is a statement of Mr. LaZelle if called would testify 
as you are going to read. 

Mr. Rader: Mason LaZelle if called would tes- 
tify as follows: That he does not recall ever talking 
to Mrs. Hall prior to the council meeting of No- 


vember 9, 1951, relative to combining meter read- 
ings to give a different rate, or the National Elec- 
trical Code although the subject was discussed with 
him by Mr. Sharp, the City Manager, the same day 
as the council meeting. Mr. LaZelle would further 
testify that possibly an inspector who was his em- 
plovee discussed the matter with Mrs. Hall pre- 
vious to that time but that if he did discuss it—if 
the inspector did discuss it with Mrs. Hall in the 
ordinary course of his emplovment he should have 
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come to Mr. LaZelle with the information and Mr. 
LaZelle has no distinct recollection of his inspector 
ever having mentioned it to him. Mr. LaZelle would 
further testify that he cannot say that the inspector 
did not discuss the matter with Mys. Hall or himself. 
He would testify that he did have conversations with 
Mis. Hall relative to routine operations of the proj- 
ects, both prior and after the council meeting re- 
ferred to. 

J would like to read into the record, in case it 
hasn’t [387] already been read, Section 608.1 of the 
Anchorage General Code dated April 12, 1950. 

The Court: Well, what is the significance of that 
date? Is that the date the code became effective? 

Mie wader: E am trying to identify it, your 
Honor. The effective date of the code, yes, when it 
was enacted as a complete code. The section reads as 
follows: ‘‘The City Manager with the approval of 
the City council may adopt and promulgate such 
rules and regulations as may be necessarv pertain- 
ing to the supplying and discontinuance of electric 
service to all consumers, including but not being 
limited to rates, charges for connecting and discon- 
necting service, separate meters, for separate prem- 
ises, consumer notices to discontinue service, meter 
tests, etc., and no person shall fail to comply and it 
shall be unlawful to fail to comply with any such 
rule or regulation.”’ 

With that the City rests. 

Mr. Reischling: Counsel, may I ask at this time 
that it be stipulated for the record that Sections 
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2301, I believe it is, to 2306 of the National Electri- 
eal Safety Code and 2321, I think it is. 

Mr. Rader: I believe we stipulated to that. 

Mr. Reischling: I was going to say we could have 
that copied and offered in evidence as an exhibit so 
we would not need to have the book in and future 
reference to those particular sections would be made 
much more simple. With the consent of the [388] 
court could we do that? 

The Court: There is no reason why it can’t be 
done with the consent of the parties, but what do 
those sections relate to? 

My. Reischling: If the court please, those are the 
sections to which testimony has been introduced 
which the City at one time, or at least the testimony 
indicates that certain representatives of the City 
contended that those sections prevented the City 
from giving combined billing. I believe that is a 
fair statement. 

The Court: But what purpose are these—what is 
the purpose of this particular matter? What is it 
going to prove? 

Mr. Reischling: Well, if the court please, the 
City has taken 3 positions. The first position that 
they took was that those sections of the National 
Safety Electrical Code prevented them from giving 
the benefit of combined billing to the plaintiff corpo- 
vations. The second position that they took was that 
Ordinance No. 55 specifically prohibited combined 
billing. Ordinance No. 55 having been repealed prior 
to that particular date which disposes of that con- 
tention. .A. mere reading of Sections 2301 to 2306 
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could have no possible bearing upon the problem 
before the court. 

The Court: From your statement of it then I 
take it the purpose for introducing these sections of 
the Code is for the purpose of the City making a 
mistake. [389] 

Mr. Reischling: My purpose in asking it go in 
is to make a record. 

The Court: <A record of what? 

Mr. Reischling: A record of the proceedings of 
this trial. 

The Court: It has to have some bearing on some 
issue In the case. That is what hasn’t been made 
plain to me—how these sections so far as anything 
being said here at the moment is concerned it would 
show nothing except that the City was mistaken. 
Now, what good is that? 

My. Reischling: Well, if the court please, this 
case may go to a higher court. 

The Court: I don’t care where it goes. I am 
asking now what bearing it has on this case here? 

Mr. Reischling: It has been testified to and I 
believe it is properly a part of this record. 

The Court: What is the testimony now that 
would make that competent? 

Mr. Reischling: Well, I think counsel will agree 
with me that witnesses did testify that the City took 
the position 

The Court: I understand that and I have called 
attention to it, but my question now is what else 
would they show except to show that the City was 
mistaken ? 
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Mr. Reischling: What I want to put in is what 
these particular sections say. [390] 

The Court: For what purpose? To show the 
City make a mistake? What else would it show? 
Unless it shows something else, why, it will be ex- 
cluded. 

Mr. Reischling: The court will allow an ex- 
ception to that ruling. 

The Court: Is there any rebuttal? 

Mr. Reischling: Plaintiff Panoramic View has 
no rebuttal. 

Mr. Cottis: No rebuttal, your Honor. 

The Court: Well, I think in view of the fact I 
have got a lot of other matters [ am going to attempt 
to dispose of before leaving I will have to ask 
counsel to file briefs. How much time is required? 

Mr. Reischling: If the court’ please, I will have 
to try a case as soon as I return to Seattle and L 
would appreciate it if the court would give me three 
weeks. | 

The Court: I suppose there is no objection to : 
that, is there? ! 

Mr. Rader: No. | 

Mr. Cottis: No. 

The Court: How much time do you want? Da 
you want the same amount of time for your answer 
brief ? 

Mr. Rader: I don’t think it will take that much 
time, but I request 

The Court: Three weeks will be allowed to the — 
parties and five days for a reply brief if one 18 | 
necessary. [391 ] 


: 
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Mr. Reischling: Thank you, your Honor. 5 days, 
that would be exclusive of the court’s consideration 
because of the geographical location that confronts 
me. 

The Court: There has never been any difficulty 
over the computation of time in which briefs have 
been filed, but if anything of that kind should 
develop Rule 6 of the Federal Rules of Civil Pro- 
cedure will govern. 

You may adjourn court then 1 may be able to 
get at this other case. We will recess to 3:30. 


(End of Record.) [392] 


United States of America, 
Territory of Alaska—ss. 


I, Iris L. Stafford, Official Court Reporter of the 
above-entitled Court, hereby certify: 


That the foregoing is a full, true and correct 
transcript of the proceedings on the trial of the 
above-entitled action, taken by me in stenograph 
in open court at Anchorage, Alaska, on March 18, 
24, 25, 28, and 29, 1955, and thereafter transcribed by 
me. 

/s/ IRIS L. STAFFORD. 


[Endorsed]: Filed March 16, 1956. [393] 
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CLERK’S CERTIFICATE—ORIGINAL 
RECORD 


I, Wm. A. Hiiten, Clerk of the above-entitled 
court, do hereby certify that pursuant to the pro- 
visions of Rule 10 (1) of the United States Court 
of Appeals, Ninth Circuit, the provisions cf Rule 75 
(g) (o) of the Federal Rules of Civil Procedure, 
and the Designation of counsel for defendant, I 
am transmitting herewith the Original Papers and 
Exhibits in my office dealing with the above-entitled 
action ov proceeding, together with the Court Re- 
porter’s Transcript of Testimony taken at the trial 
of the cause. 


The papers and exhibits transmitted herewith are 
described as follows: 


1. Complaint, with exhibits filed January 23, 1952. 

2. Answer, with exhibits filed February 13, 1952. 

3. Stipulation (permitting supplements to com- 
plaint) filed March 1, 1955. 

4. Supplemental Complaint filed March 1, 1955. 

5. Minute Order entitled Pre-trial Conference 
filed March 18, 1955. 

6. Supplemental Complaint filed March 23, 1955. 

7. Stipulation (unsigned by the City of Anchor- 
age) filed March 23, 1955. 

8. Notice of Demand to Produce (Documents) 
filed March 23, 1955. 

9. Minute Order Entitled Trial by Court filed 
March 24, 1955. 
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10. Minute Order entitled Pre-Trial Conference 
filed March 24, 1955. 

il. Moinute Order entitled Pre-Trial Conference 
filed March 24, 1959. 

12. Minute Order entitled Pre-Trial Conference 
filed March 24, 1955. 

13. Siinute Order entitled Trial by Court Con- 
tinued (concerning motion to dismiss by City of 
Anchorage) filed March 28, 1955. 

14. Minute Order entitled Trial by Court Con- 
tinued (on motion to dismiss and denial of same) 
filed March 28, 1955. 

15. Opinion of the Honorable George W. Folta, 
deceased, District Judge, filed May 25, 1955. 

16. Findings of Fact and Conclusions of Law 
filed May 27, 1955. 

17. Minute Order entitled Hearing on Objections 
of Findings of Fact and Conclusions of Law and 
Judgment, filed June 17, 1955. 

18. Judgment and Decree filed June 21, 1955. 

19. Decree filed June 21, 1955. 

20. Motion for New Trial filed June 30, 1955. 

21. Order Denying New Trial filed August 31, 
1955. 

22. Notice of Appeal filed September 7, 1955. 

23. Order Granting Extension of Time in Which 
to Docket and File Record on Appeal, filed October 
14, 1955. 

24+. Order Substituting Attorneys filed Decem- 
ber 2, 1955. 


25. Bull and complete transcript prepared hy 
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Official Court Reporter of all proceedings and evi- 
dence in the action. 

26. <Appellee’s exhibits Numbers 1 through 19, 
inclusive. 

27. Appellant’s exhibits Numbers A through M, 
inclusive. 


The papers herewith transmitted constitute the 
record on appeal from the judgment filed and en- 
tered in the above-entitled action by the above- 
entitled court on June 21, 1955, to the United States 
Court of Appeals at San Francisco, California. 


Dated at Anchorage, Alaska, this 28th day of 
March, 1956. 


[Seal ] /s/ WM. A. HILTON, 
Cierk of the United States District Court, Third 
Division, at Anchorage, Alaska. 


[indorsed]: No. 15082. United States Court of 
Appeals for the Ninth Circuit. City of Anchorage, a 
Corporation, Appellant, vs. Richardson Vista Cor- 
poration, and Panoramic View Corporation, Ap- 
pellees. Transcript of Record. Appeal from the 
United States District Court for the District of 
Alaska, Third Division. 


Filed March 29, 1956. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 15082 


CITY OF ANCHORAGE, a Municipal Corpora- 
tion, 
Appellant. 
VS. 


RICHARDSON VISTA CORPORATION, a 
Washington Corporation, and PANORAMIC 
VIEW CORPORATION, a Washington Cor- 
poration, 

Appellees. 


STATEMENT OF POINTS 


The Appellant herein makes the following state- 
ment of points: 


1. Appellant (defendant) was unlawfully de- 
prived of its right to a trial by jury of all issues so 
triable. 


2. The Judgment, Decree and Opinion of the 
Court are contrarv to the law. 


3d. The Judgment, Decree and Opinion of the 
Court are contrary to the evidence. 


4, The Judgment, Decree and Opinion of the 
Court are contrary to the weight of evidence. 


9. There is no sufficient or substantial evidence 
tending to support the Opinion, Judgement and 
Decree entered herein. 
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6. The judgment of the Court and the Memo- 
randum Opinion, upon which said judgment is 
predicated, o1 either of them, do not find sufficient 
facts nor contain sufficient conclusions of law. 


S. The Decree and Judgment as entered and 
the Memorandum Opinion are not definite enough 
to dispose of the issues in controversy between the 
parties in this cause. 


9. The Court erred in denying defendant’s mo- 
tion to direct a verdict in its favor at the close of 
plaintiffs’ case. 


10. The Memorandum Opinion and the Decree 
and Judgment entered thereon are not sufficiently 
clear and definite to apply the doctrines of estoppel 
and res judicata to future cases and controversies. 


11. The Memorandum Opinion filed by the 
Honorable George W. Folta, deceased, is not suffi- 
cient in findings of fact and conclusions of law to 
enter a clecree on the same. 


/3s/ LYNN W. KIRKLAND, 
Attorney for the Appellant, 
City of Anchorage. 


HARTLIEB, GROH & RADER, 


/s/ By JOHN L. RADER, 
Special Counsel. 


[Endorsed]: March 22, 1956. 


